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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Constitutional requirement for probable 
cause is met and satisfied by an affidavit which is based 
partially on hearsay and partially on personal informa¬ 
tion which does not conclusively or affirmatively indicate 
the commission of the particular crime tor which the 
warrant is sought. 

2. Whether an accused may inquire into the circumstances 
surrounding information obtained trom an informer 
when such information, constitutes partial basis upon 
which a warrant of search has issued. 

Whether an expert witness may properly over objec¬ 
tion give an opinion that a certain object is a “number 
slip" when that is the ultimate question to be determined 
by the jury. 

4 A, B, (’. Whether the Court erred in refusing to grant 
Appellants motions for judgment of acquittal, when it 
appeared that imputed bare constructive possession of 
alleged numbers slips and other alleged gambling para¬ 
phernalia, based on mere presence where such items are 
found, are insufficient to warrant and sustain a verdict 
of guilty as to possession of numbers slips and presump¬ 
tive operation of a lottery, in the absence of evidence 
showing active participation in the lottery operation, 
dominion and control over the premises where such 
gambling paraphernalia is found; knowledge as to the 
identity of the property and the purpose for which the 
property was employed, in that such convictions were 
based entirely upon presumptions without any direct 
evidence and the felony conviction required no proof in 
addition to that requisite for the misdemeanor. 

7 ). Whether mere presence in a premises or place where ob¬ 
jects prohibited by Title 22 Sections 1501 and 1502, of 
D. 0. Code, 1940 Edition, are found is sufficient to justify 
and sustain a conviction under either or both of said 
statutes. 
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United States Const of Appeals 

For the District of Columbia Circuit. 


Xos. 11330. 11331, 11332. 11333, 11334 


Othello Washington, Ralph W. McKnight, Loretta .J. 
Wallace, Charles F. King, James H. Turner. Ap¬ 
pellants , 

v. 


United States of America. Appellee . 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of the United States District Court for 
the District of Columbia to try the appellants was based 
upon Title 11, Section 306 and 322 of the District of Colum¬ 
bia Code, 1940 Edition. 

The jurisdiction of this Honorable Court is founded on 
Title 28, Section 1291, et seq., of the United States Code. 
Public Law 72: Act of May 24, 1949, 81st Congress and 
rule 37 of the Federal Rules of Criminal Procedure. 
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STATUTES INVOLVED 

Title 22, Section 1501, of the District of Columbia Code, 
1940 Edition 

Title 22. Section 1502, of the District of Columbia Code, 
1940 Edition 

Fourth. Fifth and Sixth Amendments of the I'nited 
States Constitution. 

STATEMENT OF THE CASE 

A four-count indictment was tiled in the United States 
District Court for the District of Columbia which charged 
as follows (J. A. 15): 


The Grand .Jury Charges: 

On or about April 11, 1951. within the District of Co¬ 
lumbia, Othello Washington, Ralph W. McKnight, Loretta 
,T. Wallace. Charles P. King and James H. Turner were 
concerned as owners, agents and clerks and in other ways, 
in managing, carrying on and promoting a lottery known 
as the numbers game. 

Second Count: 

On or about April 11, 1951, within the District of Colum¬ 
bia, Othello Washington. Ralph W. McKnight, Loretta J. 
Wallace, Charles P. King and James H. Turner knowingly 
had in their possession certain tickets, certificates, bills, 
slips, tokens, papers and writings, used and to he used and 
adopted, devised and designed for the purpose of playing, 
carrying on and conducting a lottery known as the num¬ 
bers game. 


Third Count: 

On or about April 11, 1951, within the District of Co¬ 
lumbia, Othello Washington, Ralph W. McKnight, Loretta 
J. Wallace, Charles F. King and Janies H. Turner set up 
and kept a gaming table for betting money on horse races. 
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Fourth Count: 


On or about April 11, 1951, within the District of Co¬ 
lumbia, Othello Washington, Ralph W. McKnight, Loretta 
J. Wallace, Charles F. King and James H. Turner set up 
and kept a gaming place for betting money on horse races. 

Before trial, but after indictment, each of the appellants 
tiled motions moving the Court to quash the warrants and 
to suppress the evidence on the ground that there had been 
a violation of the Constitutional guarantees, specifically, 
the Fourth and Fifth Amendments of the Constitution 
(J. A 18-27). 


A hearing was had on the motions and all were sum- 
marily denied. (J. A. 2^) Thereafter, the case was set 
for trial. 

Prior to the commencement of the trial, counsel for ap¬ 
pellants advised the Court that each of the then defendants 
was, for the record, again raising and renewing each and 
all of the motions previously considered and passed upon. 
(J. A. 40). 

The evidence in the case consisted entirely of that pre¬ 
sented by the prosecution, and is substantially as follows: 

The government called as a witne-ss Arthur H. Molle, 
(J. A. 40) a member of the Metropolitan Police Depart¬ 
ment. detailed to the Vice Squad, who testified that 
one of the officers received information from some un¬ 
disclosed informant that numbers were being written in 
premises 735 or premises 735-A Rock Creek Church 
Road, X. W„ Washington, D. C.: that Officer Molle 
made telephone calls to the phone numbers listed to 
the respective premises (J. A. 41): that one phone was 
listed to the Grear Hauling Company at 735-A Rock 
Creek Church Road, and the other to one Reuben 
Major at 735 Rock Creek Church Road (J. A. 41): that on 
April 2, 1951. Officer Molle called the phone number listed 
for 735-A and a female voice answered the phono and he 
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asked “What do you have for the first one?" to which he 
received a reply; that on April 3, 1951, Officer Molle again 
called the number listed to 735-A and inquired as to what 
the first number was: that on April 4. 1951, he did likewise 
and in addition thereto also called the phone number listed 
for Reuben Major at premises 735 and asked what the day's 
number was: that on April 5. 1951, he called the number 
listed for 735-A and asked for “Wash" but hung up the 
phone without speaking to anyone answering to that name: 
that on April 7. 1951, lie called the number listed to 735 
and 735-A requesting information as to the first number 
from each: that on April 10, 1951. he first called 735-A and 
asked again for “Wash" but did not speak to him, and then 
he thereafter called the same number asking what the first 
number for the day was: that he called the phone number 
listed for 735-A April 11, 1951, about - minutes before the 
raid (J. A. 42. 43); that he further testified that he never 
knew with whom he spoke on the telephone (J. A. 45): that 
on the occasion of these telephone calls he never placed 
a bet with anyone (J. A. 68): that he did not observe any¬ 
one play a number or bet on a horse (J. A. 69). Moreover 
the record fails to disclose that there was any observation 
or investigation of the premises or its occupants. How¬ 
ever. on April 11. 1951 he and other officers armed with 
a search warrant for premises 735 and 735-A Rock Creek 
Church Road. X. W.. Washington. D. obtained on the 
basis of the information from the alleged informer, who 
incidentally, never stated that he had been in the premises 
searched nor that he had personal knowledge as to the 
commission of a crime therein (J. A. 65). He had no 
arrest warrant (J. A. 65); when no one answered the door 
within fifteen seconds after his arrival there (J. A. 66): 
the raiders broke the outer door of premises 735-A (J. A. 
45). started to force the inner door, that is, hit it with 
the axe when he heard a voice call out “Don't break the 
door I'll open it". The door was opened by appellant 
Washington (.T. A. 45). The officer allegedly said to appel- 
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lant Washington, “Where is vour office, where is vour 

work.*” The appellant did not say anything (J. A. 45). 

The officer saw another door directly in front of him which 

he tried and found to be locked; he informed the appellant 

Washington that he would force that door open and made 

a motion to do so when the appellant allegedly said, “The 

stuff is upstairs” (J. A. 46). Officer Molle went upstairs 

into a room, the door of which he says was open and found 

several tables upon which he said were four adding 

machines, two telephones and materials which be described 

as a lot of number slips and a lot of money and other 

gambling paraphernalia. Counsel for defense objected 

to the characterization of the evidence and was overruled 

(J. A. 46). There was no one in the room when Molle 

entered, but later McKnight, Turner, Kane and King were 

brought there, and also Loretta Wallace (J. A. 48). Officer 

Molle further testified that the numbers on the 

phones in the room were Randolph 3699 and Tuckerman 

4840 (J. A. 48, 49). About five minutes after they were 

in the premises. Officer Molle searched the appellant 

Washington, and took from his person various pieces 

of adding machine paper containing various figures 

and other papers bearing amounts of money, peoples" 

names and a good many telephone numbers (J. A. 49, 50), 

but didn't take any number slips off Washington (J. A. 66). 

Monev amounting to a total of One thousand, nine hundred 

ninetv-nine dollars and ninety-seven cents was taken from 
• + 

the tables and from the appellant Washington—Six hun¬ 
dred of which was from the person of the appellant. Officer 
Molle testified that appellant Washington had said all of 
the money belonged to him. Officer Molle further testified 
that he found in the premises certain objects which he char¬ 
acterized as gambling paraphernalia, including therein a 
radio and several adding machines. He also stated that he 
found two rundown tapes in the pocket of a blue sport coat 
that subsequently be saw appellant McKnight wearing. 
(J. A. 57). In addition thereto he saw a checkered sport¬ 
coat subsequently worn by Turner (J. A. 57), and a khaki 
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colored armv coat containing: about 39 dollars worth of 
silver, in change, which he later saw appellant Turner 
carrying (J. A. 59): that three hundred sixteen dollars and 
thirty-five cents was taken from the person of appellant 
Turner and thirty-nine dollars and twelve cents taken from 
appellant McKnight (J. A. 60). He testified that appellee 
Wallace denied having spoken on the phone or having any 
knowledge of the transactions (J. A. 61). 

The Government offered the objects referred to above in 
evidence, to which, counsel for appellants objected. (J. A. 
61). Counsel moved the Court to reconsider the motion to 
suppress evidence and was overruled. 

The prosecution also called Wallace K. Valentine, an of¬ 
ficer of the Vice Squad. Metropolitan Police Department, 
Washington, D. C„ who testified that his assignment on oc¬ 
casion of this raid was to cover the rear; that 
they did not know where in the premises they were going 
(J. A. 74): that he went to the second floor rear porch land¬ 
ing and saw appellants McKnight, Turner, and King come 
through the kitchen: and that lie found appellant Wallace 
in the kitchen (J. A. 73). 

Xunzio Bonaceorsy, a detective sergeant assigned to the 
Vice Squad. Metropolitan Police Department, was called as 
a witness for the Government. He testified that he was in 
charge of the squad on the raid; that when they went to the 
premises they did not know where in the house they were 
going. On cross-examination officer Bonaccorsv testified 
that a juvenile was there (J. A. 77), that appellant Wallace 
said she was just there visiting. That he had no arrest 
warrant for anyone (J. A. 72, 7S): that no one in his com¬ 
pany had been to the premises before (J. A. 79). 

The Government rested its case. Counsel for appellants 
moved for a judgment of acquittal and same was denied. 

Appellants stood on their motions and introduced no tes¬ 
timony. The jury returned a verdict of guilty on Count 1 
as to all appellants: guilty on Count 2 as to appellant Wash¬ 
ington: and not guilty as to each on Counts 3 and 4 
(J. A. 32-37). 
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STATEMENT OF POINTS 

1 . 

The Court Committed Error in Refusing to Quash the 
Search Warrant and Suppress Evidence When It Clearly 
Appeared That the Warrant Had Been Improvidently Is¬ 
sued. 

2 . 

The Court Erred in Denying Counsel for Appellants 
Right of Full Cross-Examination of Government’s Wit¬ 
ness as to Circumstances Surrounding Informer. 


3. 

The Court Erred in Permitting Expert Witness for 
Government to Give Opinion Upon Ultimate Question to 
Be Determined by the Jury. 

4. 

The Court Erred in Refusing to Grant Appellants’ 
Motion for Judgment of Acquittal. 

4A. 

Under Sec. 1502 of Title 22, D. C. Code, 1940 Edition. 

4B. 

Under Sec. 1501 of Title 22, D. C. Code, 1940 Edition. 

4C. 

The Court Erred in Allowing a Conviction to Stand 
Under Both Sections 1501 and 1502 of Title 22 D. C. 
Code. 1940 Edition When Both Were Based on the Same 
Evidence. 

5. 

The Court Erred in Allowing the Jury to Presume 
Possession of Numbers Slips and the Operation of a Lot¬ 
tery from tiif. Mere Presence of Appellants in the 
Premises Where the Objects Prohibited by Title 22, 
Sections 1501 and 1502 of D. C. Code 1940 Edition Were 
Found. 
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SUMMARY OF ARGUMENT 

1 . 

The Constitutional requirement of probable cause is not 
•satisfied where the basis for the issuance ot a search war- 
want is predicated on information allegedly furnished by 
an unsworn undisclosed informer whose information was 
not known to have been personal and upon the additional 
sworn statement of a witness, which statement though con¬ 
taining information personally obtained did not set forth 
such facts as would affirmatively and positively cause for 
the conclusion that the particular information was exclu¬ 
sively criminal in character. That a search warrant must 
issue only upon probable cause. In the case at bar there 
was a failure in this respect and the Court committed error 
in not having quashed the search warrant. 

2 . 

Where reliance is bad for the issuance of a search war¬ 
rant upon the unsworn statement of an alleged informer an 
accused is entitled as a matter of right to inquire into the 
source and to explore the circumstances surrounding the 
obtaining of such information and refusal by the Court to 
permit counsel on cross-examination to so inquire is preju¬ 
dicial error. 

3. 

The Court erred in permitting an expert witness for the 
prosecution to invade the province of the jury by character¬ 
izing and concluding over objection that certain objects 
seized were numbers slips and gambling paraphernalia. 
The error was substantial and prejudicial. 

4. 

The Court below erred in overruling appellants’ motions 
for judgment of acquittal, when it clearly appeared that 
the Government’s case rested solely and wholly upon im- 
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puted constructive possession of alleged lottery parapher¬ 
nalia based upon mere presence where the alleged para¬ 
phernalia was found, in that such conviction was based 
entirely upon presumptions without any direct evidence and 
the felony conviction required no proof in addition to that 
requisite for conviction of the misdemeanor. 


5. 

The Court below erred in overruling appellants’ motions 
for judgment of acquittal when it clearly appeared that the 
entire case of the Government was bottomed wholly and 
solely upon imputed constructive possession of alleged num¬ 
bers slips and other alleged gambling paraphernalia based 
upon mere presence in premises where the alleged pro¬ 
hibited articles were found. 

ARGUMENT 
Point 1 

The Court erred in refusing to quash the search warrant 
and suppress evidence when it clearly appeared that 
the warrant had been improvidently issued. 

The warrant indicates on its face that it was issued on 
April 11, 1951, upon the affidavit of officer Molle. 

Testimony of officer Molle relative to the securing of the 
warrant was to the effect: that he bad received from an 
alleged undisclosed confidential source information that 
gambling activities were being carried on in premises 
known as 735 and/or 735-A Rock Creek Church Road. 
X. \Y„ Washington, D. C. (J. A. 40, 41); that his informer 
never stated he bad been in the subject premises (J. A. 65); 
that as a result of the information received he made several 
calls to the two telephone numbers listed to the respective 
premises; that in all he made approximately ten telephone 
calls, two of which were to the phone listed at 735; that the 
extent of his calls was to ask what the lottery number was 
f J. A. 42), that on two dates he asked for a person by the 
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name oi‘ * * Wash" but never conversed with anyone answer¬ 
ing to that name: that lie never knew with whom he spoke 
on the telephone (J. A. 45, 65), that he never placed a bet 
over the phone (.J. A. 68). that he did not observe anyone 
make a numbers bet or play a horse (J. A. 69): that the 
informer was never called upon to swear to the affidavit or 
the complaint: that they didn't know where in the premises 
they were going (J. A. 65). Moreover, the record fails to 
disclose that there was any previous observation or inves¬ 
tigation made of the premises or the appellants. 

The evidence aforestated is substantially that contained 
in the affidavit attached to the warrant and which allowed 
for the issuance thereof. 

It is here contended that the affidavit was and is insuf¬ 
ficient on its face, and that no warrant should have issued 
thereon. 

It is interestingly noted that the affidavit contains on its 
face the averment that the affiant “has reason to believe 
that on the premises known as . . . there is now being con¬ 
cealed certain property, namely lottery tickets, lottery poli¬ 
cies, or any book, etc. . . . 

Yet neither the police officers nor their informer ever saw 
in these premises prior to the raid any of the listed articles, 
nor is there anv evidence that thev made anv investigation 

• • • i 

thereof. 

This obviously was a guess made by the affiant. 

Upon stripping the affidavit of its surplusage it becomes 
clearly apparent that it is comprised of two elements upon 
which probable cause must rest or fall: (First) is the in¬ 
formation obtained from the undisclosed unsworn confi¬ 
dential source: and (Two) the information obtained 
through the telephone calls made by the officer. 

With regard to the first of the two propositions there is 
little room for doubt concerning the insufficiency of the in¬ 
former’s statement as a basis for probable cause. This is 
especially true when consideration is given to the fact that 
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here there is no indication that the information given was 
of the informer's own personal knowledge nor that the in¬ 
former ever executed an affidavit before a committing mag¬ 
istrate. We are therefore left to depend upon unreliable 

hearsav. 

•> 

It is well established that the affidavit for a search war¬ 
rant must affirm facts and not merely express beliefs or -sus¬ 
picions and that these facts must be sworn to by one hav¬ 
ing personal knowledge. The mere belief of an affiant is 
not enough. 

In Schencks v. U. .S’.. 2 F. 2nd 185, the Court of Appeals 
for the District of Columbia Circuit, in speaking about the 
affiant to a warrant, states: 

“If he has no first-hand information as to the ma¬ 
terial facts, but has been informed by another as to 
facts or conditions which would justify the issuance of 
process for search or seizure, the Officer should secure 
the informer's affidavit positively alleging of the lat¬ 
ter’s own knowledge the existence of such fact-s or con¬ 
ditions. In the event that the informer is unwilling 
to make such an affidavit, he should be subpoened to 
appear before the judge or commissioner to give testi¬ 
mony as to the truth of the statements made by him to 
the Officer." 

Davis v. U. .S’.. 35 Fed. 2nd 957: Ycedar v. U. S., 252 Fed. 
414; Giles v. U. .S'.. 284 Fed. 208: Agnello v. V. .S'.. 296 U. S. 
20: Simmons v. U. .S'.. 18 Fed. 2nd 85; Worthington v. V. S.. 
166 Fed. 2nd 557, and Nathans on v. U. S ., 290 U. S. 41. 

Appellant argues that the addition of the second element, 
namely, the information obtained by virtue of the telephone 
calls, does not remedy or satisfy the lack of probable cause. 
This is necessarily true because the second or added ele¬ 
ment, at best, constitutes nothing more than mere gambling 
information. Admittedly such information might well have 
been obtained from any number of legitimate sources, such 
as the radio, newspaper, race track or Bulletin. Moreover, 
there is no evidence that bets were being taken or made 
over the telephones located in the premises. 
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Point 2 

The Court erred in denying counsel for appellants the right 
to fully cross-examine prosecution witnesses as to cir¬ 
cumstances surrounding information obtained from an 
informer when such information constituted partial 
basis for the issuance of the search warrant. 

Counsel for appellants attempted to cross-examine officer 
Molle in reference to the informer mentioned in this case. 
The Court denied this right, saying it was not a proper sub¬ 
ject for inquiry (J. A. 64). Appellants urge that it was 
proper cross-examination and should have been allowed by 
the Court below. 

The trial Court cut off in limine all inquiry on a subject 
with respect to which the defense was entitled to a reason¬ 
able cross-examination. “This," said Mr. Justice Stone in 
Alford V. United States. 2S2 l\ S. 687, 75 L. ed. 624, “was 
an abuse of discretion and prejudicial error." While ad¬ 
mitting that the extent of cross-examination with respect to 
an appropriate subject of inquiry is within the sound dis¬ 
cretion of the trial court, Mr. Justice Stone also pointed 
out in the Alford case that “the right to cross-examination 
should not be lightly curtailed nor the cross-examination be 
unduly restricted or limited." Where, as in the case at Bar, 
it is reasonably clear that the Judge meant to rule that he 
would not allow the inquiry at all, so that counsel for the ac¬ 
cused is prevented from exploring circumstances surround¬ 
ing a purported informer, then the validity or reliable¬ 
ness of the informer must go untested. This leaves the ac¬ 
cused in the very awkward position that the American Re¬ 
public abhors, because the accuser is absent as far as the 
accused can ascertain. Is that due process of law under the 
Fifth Amendment of the United States Constitution ? How 
does it coincide with the Sixth Amendment l In the interest 
of justice it occurs to counsel for appellants that an accused 
should be permitted the opportunity to know his accuser. 
Moreover, it appears that an informer having personal 
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knowledge is a capable witness and to allow the prosecution 
to avoid the disclosure of the identity of a witness might 
seriously impair the structure of American liberty and 
jurisprudence as well as the rights and liberty of appel¬ 
lants. 

There is nothing in the record to indicate that the source 
of the information in the case at Bar is not tainted. In 
criminal cases, the judge must allow full and free examina¬ 
tion of prosecution witnesses in order that all relevant facts 
may be disclosed, Bell v. U. .S'.. 185 F. (2d) 302. It was an¬ 
nounced in the Alford case that ‘‘opportunity to show by 
such facts as proper cross-examination might develop that 
his testimony was biased because given under promise or 
expectation of immunity, or under the coersive effects of 
his detention by officers of the United States conducting 
present prosecution" must be given. Judge Learned Hand 
commented in I'.S. v. Coplon, 105 F. (2d) 629. It was not a 
foregone conclusion that the “ informant ” could not have 
been a "wiretapper." He continued that "the examination 
as to the confidential informant mav go far enough to show 
that he was not a wiretapper” Were this not so, a police 
officer would be at liberty, should he desire, to fabricate with 
t lie desired result with impunity against any citizen, yet 
under the guise of confidential information the citizen would 
be prohibited from even attempting to determine these all- 
important facts. In the Coplon case, supra . where National 
security possibly was involved, the Court still granted the 
right to explore the circumstances surrounding an in¬ 
former. The case at Bar does not have a direct question of 
National security, but it does have the question of the Con¬ 
stitutional rights of these appellants. To them the entire 
situation is vital; a right has been denied them. Compare 
the case of Wilson v. United States, 65 F. (2d) 621, where, 
on cross-examination, a defendant was asked questions 
which he refused to answer on the familiar ground that he 
could not answer without divulging the source of eonfiden- 
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tial information given him in aid of crime suppression. The 
trial judge directed him to answer, and upon his refusal 
committed him until he should purge himself of the con¬ 
tempt. 

In the case at Bar, prosecution has had and enjoyed the 
protection of secrecy as to the informer, but appellants 
were denied the right to inquire into the surrounding cir¬ 
cumstances. The denial was prejudicial and reversible 
error. 

Point 3 

The Court erred in permitting expert witness for the Gov¬ 
ernment to give his opinion upon ultimate question to 
be determined by the jury. 

Opinions, even expert opinions, are allowed by way of 
exception to the general rule that a witness is to give facts 
observed but not his conclusions from them, and they are to 
he allowed only when there is real helpfulness or a neces¬ 
sity to resort to them. 

In the instant case, officers Molle and Bonaccorsy in re¬ 
sponse to questions asked by the Government, whose wit¬ 
nesses they were, relative to various exhibits produced at 
trial, on several occasions characterized the exhibits as 
numbers slips, horse bet slips and gambling paraphernalia. 
(J. A. 50, 53, 55. 75). Included in the objects so con¬ 
cluded were pencil sharpeners, paper clips, radio, adding 
machines and the like. As the Court pointed out in Hamil¬ 
ton v. I niter! States, 73 F. 2d 357, “an opinion from a wit¬ 
ness on the exact ultimate issue before the jury may tend 
to embarrass rather than help them in making a verdict that 
is truly their own.’* One of the ultimate questions was 
whether or not the goods seized was in fact gambling para¬ 
phernalia, and to have permitted the witnesses to char¬ 
acterize the goods as numbers slips and gambling para¬ 
phernalia was an invasion of the province of the jury. The 
goods in this instance were just as capable of being consid- 


ered as those to be used in the pursuit of legal and proper 
endeavors, and under the circumstances it was for the jury 
to decide. It thus becomes clear that the conclusion given 

bv the witnesses is not a necessarv one and thus the reason 

•> • 

for rejecting the conclusion becomes stronger. See Barnes 
v. State. 133 S. W\ 887, 61 Tex. (T. 37. In this instance the 
hypothesis of innocence rise as high and higher than one 
of guilt. The unwarranted conclusion and invasion of the 
province of the jury prejudiced the appellants. 

The desirability of keeping expert testimony within 
proper bounds is especially manifest in criminal cases 
where the life or liberty of accused is at stake. In the case 
at Bar it was not kept within bounds, thus error. Of. Rich¬ 
ards v. United States, 63 F. (2d) 338. 

Point 4 

The Court erred in refusing to grant appellants’ motions 
for judgment of acquittal when it appeared that im¬ 
puted constructive bare possession of alleged number 
slips and other alleged gambling paraphernalia based 
on mere presence where such items are found are in¬ 
sufficient to warrant and sustain a verdict of guilty as 
to possession of number slips and presumptively, op¬ 
eration of a lottery, in the absence of evidence show¬ 
ing active participation in the lottery operation, do¬ 
minion and control over the premises where such al¬ 
leged gambling paraphernalia is found, knowledge as 
to the identity of the property and the purpose for 
which it is employed. 

Point 4A 

Appellants urge upon this Honorable Court that there 
has been a failure and denial of due process because the 
type of proof offered to convict does not meet the constitu¬ 
tional requirements. 

To illustrate, the proof as to appellant Washington was 
as follows: Officer Molle said that he had information from 
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an informer that premises 735 Rock Creek Church Road, 
Northwest, and 735-A Rock Creek Church Road, Northwest, 
were being used for gambling operations; that he verified 
such information by telephoning Tuckerman 4840 on April 
2. 1951 and an unidentified female voice answered the 
phone: that he also telephoned this number on April 2, 3, 4, 
5. 7, and 11, that he also telephoned Randolph 3699 on April 
11, 1951, approximately two minutes before he raided the 
aforesaid premises. Upon arrival at the said premises on 
April 11,1951. he and his party entered by forcing the outer 
door and were in the process of forcing the inner door when 
a voice said “Don't break the door, I'll open it”: that the 
door was opened by appellant Washington: that he in¬ 
quired of Washington, where is your office, where is your 
work’: that Washington said nothing; that lie threatened 
to force some more doors and Washington then allegedlv 
stated that “the stuff was upstairs.** Officer Molle further 
testified that lie went upstairs and found several tables, 
upon which were four adding machines, two telephones and 
materials which he characterized as number slips and 
gambling paraphernalia. Officer Molle also said that there 
was some money on the table, which appellant Washington 
Mated belonged to him: and that the telephones were 
. onstantly ringing. 

Viewing the evidence in the light most favorable to the 
Government, as the jury's verdict of guilty requires, it is 
quite apparent that Washington's possession of the gam¬ 
bling paraphernalia was constructive at most. The absence 
of any direct proof renders that certain. Apparently, his 
possession rested alone upon hi> presence in the premises 
where the paraphernalia was found, inasmuch as there is 
no direct evidence showing that he accepted a bet or even 
knew what a number's slip was. While the circumstances 
here may be sufficient to support a finding that an implied 
constructive possession of number slips had been estab¬ 
lished they are not sufficient to warrant a finding of 
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“Knowingly Having in His Possession a Ticket, Certifi¬ 
cate. Bill. Slip, Token. Paper Writing, or Other Device 
Used, or To Be Used, or Adapted, Devised, or Designed for 
the Purpose of Playing, Carrying On. or Conducting Any 
Lottery, or the Game or Device Commonly Known as 
Policy Lottery or. Policy.” 

To reach such a conclusion, it would appear that from his 
presence in premises 735-A Rock Creek Church Road. 
Northwest, Washington, D. C., (1) a presumption must be 
made that he had dominion and control over the premises: 
(2) that he was presumed to know what the slips were and 
for what purpose the paraphernalia was employed and (3) 
that he was presumed to be in actual and exclusive control 
of all of the property found therein. 

Thus it appears that three presumptions were employed 
to find the appellant Washington guilty. In Untied States 
v. Russo. 123 Fed. 2nd 420. 422. in discussing a case involv¬ 
ing facts similar to the case at bar, the Court declared: 

“. . . When circumstances alone are relied upon to 
establish a fact, they must themselves be directly 
proved. United States v. Ross, 92 U. S. 2S1, 284, 23 L. 
Ed. 707. A presumption may not be rested upon an¬ 
other presumption. United States v. Ross, supra, 92 
U. S. at page 283, 23 L. Ed. 707: Dahly v. U. S., 8 Oir., 
50 F. (2d) 37, 43: Ribaste et al. v. United States, S Cir., 
44 F. 2nd 21, 23; Gerson v. United States, S Cir., 25 F. 
2d 49, 60: Brady v. United States, 8 Cir., 24 F. 2d 399, 
404. The rule could not be otherwise if the legally per¬ 
missible effect of circumstantial evidence is to receive 
due respect. In order to justify a conviction of crime 
on circumstantial evidence it is necessary that the di¬ 
rectly proven circumstances be such as to exclude every 
reasonable hypothesis but that of guilt. See United 
States v. Baker et al., 2 Cir.. 50 F. 2d 122, 123: Glass 
v. United States. 3 Cir., 231 F. 65, 68: Hart v. United 
States. 3 Cir.. 84 F. 799. 808.” 

In the case at bar, therefore, there is an utter want of any 
evidence as to the appellant Washington’s knowledge that 
the property was allegedly number slips and gambling 
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paraphernalia (except for his presence and imputed con¬ 
structive possession thereof), an inference of his innocence 
is as readily deductible as is an inference of guilt. It fol¬ 
lows therefore that the evidence was insufficient to support 
a conviction on Count II of the indictment. Consequently, 
the appellant Washington was entitled to a directed verdict 
of acquittal on Count II of the indictment. 

Point 4B 

What has been said with respect to the charged violation 
of Title 22, Section 1502 of the District of Columbia Code, 
1940 Edition, applies with equal force to the charged viola¬ 
tion of Title 22. Section 1501 of the District of Columbia 
Code. 1940 Edition. This is true because the only evidence 
present in support of a violation of Section 1501 is also uti¬ 
lized to prove a violation of Section 1502. The proof as to 
both violations is inseparable. 

However, the proof as to the charged violation of Section 
1501 consisted of (1) the imputed constructive possession 
of the alleged numbers slips and other alleged gambling 
paraphernalia (2) coupled with mere presence (3) plus a 
presumption springing from this; imputed constructive pos¬ 
session of the “contraband” that appellant Washington 
was engaged in the operation of a “policy lottery” which 
is generally and colloquially called the “numbers game.” 

Without laboring this point further, it is sufficient to say 
that a presumption may not be rested upon a presumption. 
United States v. Russo . supra, and cases there cited. It 
follows, therefore, that an inference may not be rested upon 
an inference. Thus it would appear that appellant Wash¬ 
ington now stands convicted by virtue of a strong suspicion 
and probability. 

The error arises in bold relief when, as here, the prose¬ 
cution rests its entire case on a statutory presumption 
under Title 22, Section 1501 of the District of Columbia 
Code. 1940 Edition, and then by artful legerdemain urge 
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that possession be presumed by virtue of mere presence in 
the premises where the statutory prohibited goods are 
found coupled with imputed constructive possession of such 
premises. 

Appellant Washington contends that an inference of guilt 
can only be drawn from evidence. For such inference, if 
drawn, as here, from the presumption of possession, rather 
than the proof of possession, it is in fact a substitution of 
trial by jury on facts for a trial by jury on inferences. The 
appellant Washington stands imperilled by possession un¬ 
proved, through the device of an inference erroneously per¬ 
mitted by the Court below that he was in possession of the 
premises by virtue of presence in a place where the so- 
called illegal goods were found, and then damned bv a 
statutory presumption of guilt flowing from such posses¬ 
sion. 

The judicial permission erroneously extended to the jury 
in the subject cause allows for a substitution of suspicion 
and conjecture for facts. This the law forbids. In rc 
Rirkin. 216 F. 21S. the Court said: 

“No trier of a question of facts is permitted to ven¬ 
ture a guess, with the hope that it is correct. Facts can 
only he found on evidence and suspicions, however 
strong, cannot be substituted therefor. This is the 
universal rule and only safe rule under which justice 
can be fairly administered.” 

Appellant Washington submits that the Court below com¬ 
mitted prejudicial error in refusing to grant the appellant’s 
motion for a judgment of acquittal and respectfully asks 
tin’s Honorable Court to reverse the convictions. 

Point 4C 

The four-count indictment against all of the appellants 
included, as the first and second counts, respectively, the 
charges (1) that appellant's were concerned as owners, 
agents and clerks and in other ways, in managing, carrying 
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on and promoting- a lottery known as the “numbers game . 
to wit, operating a lottery; and (2) that appellants “know¬ 
ingly had in their possession certain tickets, certificates, 
bills, slips, tokens, papers and writings, used and to be used 
and adapted, devised and designed for the purpose ot play¬ 
ing, carrying on and conducting a lottery known as the 
numbers game", to wit, possession of lottery parapher¬ 
nalia. Under the applicable statutes, the first count charges 
commission of a felony (L). Code. 1940 Edition, Section 
22-1501) and the second count charges a misdemeanor 
(D. C. Code, 1940 Ed.. Section 22-1502). Appellant Wash¬ 
ington was convicted as to both counts. 

Section 22-1501. defining the felony of operating a lottery, 
includes the following: 

“. . . The possession of any copy or record of any 
such chance, right or interest, of any such ticket, cer¬ 
tificate bill, token or other device shall be prima facie 
evidence that the possession of such copy or record did. 
at the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing, car¬ 
rying on, promoting or advertising a policy lottery, 
policy shop, or lottery." 

As the record discloses, Appellant Washington's convic¬ 
tion on count one, i.e.. operating a lottery, was based solely 
upon the evidence adduced to prove his commission of the 
misdemeanor, i.e.. knowing possession of the lottery para¬ 
phernalia. Thus, the identical evidence supporting the mis¬ 
demeanor conviction was used to support the felony con¬ 
viction. 

It is conceded that proof of knowingly possessing lottery 
paraphernalia, without more, is sufficient to sustain a con¬ 
viction under the misdemeanor statute, but is is contended 
that: 

“The same acts, however, cannot at the same time 
constitute a felonv and a misdemeanor: thev cannot co- 
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exist as the result of one and the same transaction; the 
crime must be one or the other, not both or either.” 22 
C. J. S. 56, par. 6. 

In Blockenburger v. United Staten. 284 U. S. 299, 76 L. 
Ed. 306, the Supreme Court discussed at some length the 
proposition of conviction under two sections of the Harri¬ 
son Narcotics Act by proof of one act or transaction. In 
that case, the Court stated (pp. 303-304): 

“Section 1 of the Narcotic Act creates the offense 
of selling: any of the forbidden drugs except in or from 
the original stamped package: and par. 2 creates the 
offense of selling any of such drugs not in pursuance 
of a written order of a person to whom the drug is sold. 
Thus upon the face of the statute, two distinct offenses 
are created. . . . 

Each * of the offenses created requires proof of a 
different element. The applicable rule is that where 
the same act or transaction constitutes a violation of 
two distinct statutory provisions, the test to be applied 
to determine whether there are two offenses or only 
one, is whether Each * provision requires proof of ail 
additional fact which the other does not. . . . 

A single act may be an offense against two statutes: 
and if Each * statute requires proof of an additional 
fact which the other does not, an acquittal or convic¬ 
tion under either statute does not exempt the defend¬ 
ant from prosecution and punishment under the 
other. ...” 

The test, as above set forth, prescribes that each statute 
must require proof of an element in addition to those re¬ 
quired in the other. Here, true enough, the misdemeanor 
statute requires proof of knowing possession, an element 
not required for proof of the felony. However, the converse 
is not true. The felony statute does not require proof of 
any fact in addition to those necessary to prove the mis¬ 
demeanor. Accordingly, the test being whether Each 
statute requires proof of a fact in addition to those re¬ 
quired under the other. ( Gaviercs v. United State .<?. 220 
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U. S. 33S. 35 L. Ed. 489, 31 S. Ct. 421) and it being obvious 
that “Each" means “everyone of two or more", or “all, 
considered one by one", the fact that Section 22-1501 re¬ 
quires less, but not different or additional proof than is 
required under Section 22-1502, does not satisfy the pre¬ 
scribed test. 

In O'Brien v. United States. 51 F. 2d 193. the question 
was raised as to whether or not a conviction under 26 
I'. S. C. A. 2146 (b), defining as a felony the willful attempt 
to evade the payment of income taxes, should not be re¬ 
versed when it appeared that defendant also was charged 
and convicted under 26 V. S. C. A. 2146 (a) which made the 
willful failure to pay the tax, make a return, keep records 
or supply information a misdemeanor. Although the ma¬ 
jority opinion sustained the convicted, a dissenting opinion 
by Judge Alschuler included the following passage (51 F. 
2d 193. 199): 

•*I cannot bring myself to believe that it was the in¬ 
tent of Congress by paragraph (a) to constitute the 
willful failure (1) to pay, (2) to make return, (3) to 
keep records, or to supply information, misdemeanors 
subject to the prescribed penalties, and then by para¬ 
graph (b) to make the very same failures, without the 
remotest additional element, felonies subject to the 
larger penalties as therein specified." 

This dissenting opinion was cited with approval by Judge 
Learned Hand of the Second Circuit in United States v. 
Spies. 128 F. 2d 743. where, in dealing with the same ques¬ 
tion. the Court felt constrained to follow the interpretation 
placed upon the statute by the majority in the O'Brien case 
and previously adopted by the Second Circuit in United 
States v. Miro. 60 F. 2d 58, saying: 

‘AVe all agree that we must continue to construe the 
section until the Supreme Court decided otherwise: but 
Judge L. Hand wishes it to appear that as a new mat¬ 
ter lie would decide otherwise, and would reverse this 






conviction in accordance with the reasoning ot Judge 
Alschuler’s dissent in O’Brien v. United States, supra, 
which appears to him unanswerable.” 


Thus, when the Supreme Court did consider the issue in 
Spies v. United States. 317 L. S. 492, ST L. Ed. 418, it 
adopted the view of Judge Alschuler and Hand and stated 
(p. 497): 


“A felony may, and frequently does, include lesser 
offenses in combination either with each other or with 
other elements. We think it clear that this felony may 
include one or several of the other offenses against the 
revenue laws. But it would be unusual and we would 
not readily assume that Congress by the felony defined 
in § 145 (b) meant no more that the same derelictions 
it had just defined in £ 145 (a) as a misdemeanor.” 


Thus, in the instant case, the conviction of Appellant 
Washington by the felony defined in section 22-1501 upon 
the apparent interpretation that such conviction required 
proof of no fact in addition to those necessary for convic¬ 
tion of the misdemeanor prescribed in section 22-1502, 
would be “unusual” and contrary to the assumed intent of 
Congress. Therefore, the court below erred in refusing to 
grant Appellants' motions for judgment of acquittal on 
Count 1 in the indictment. 


Point 5 

The mere presence of appellants (other than Washington), 
in the place where the gaming paraphernalia was found 
does not give rise to an inference of possession so as to 
permit the invocation of the statutory presumption of 
the operation of a lottery. 

The Government's case to prove a lottery rested solely 
on the statutory presumption of a prima facie case, spring¬ 
ing from the possession of the contraband articles, as indi¬ 
cated in Title 22, Section 1502 of the District of Columbia 
Code, 1940 edition. 
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The testimony of the Government, taken in its most fa¬ 
vorable light, reveals that the appellants, other than Wash¬ 
ington, 1 were present in the premises in which the gaming 
paraphernalia was found by the officers. Xo evidence was 
adduced connecting the appellants with the premises itself 
as their living quarters, as tenants or owners; similarly 
there was no evidence which connected any one of the ap¬ 
pellants with the gaming paraphernalia located in the room 
in any wise." It does appear that when the officers ar¬ 
rived no one of the appellant's was physically present in 
the room in which the “number slips, adding machines and 
cash were located. There was no suggestion in the evidence 


than any of the appellants here concerned exercised any do¬ 
minion. control or exhibited any interest in any of said ar¬ 
ticles. nor was there evidence that any of appellants owned 
or used any of said paraphernalia. 

Beyond the above proof, there was entirely lacking the 
criterion of the receipt of bets, gaming activity or partici¬ 
pation in the actual operation of a lottery. 3 There was no 
prior observation of these appellants as occupants of, or 
visitors to, the suspected premises, nor was their identity 
even known prior to their arrest. 4 

Constructive proof of possession is not a favored for¬ 
mula upon which to base such a statutory presumption of 


criminality/’ 


Indeed, in circumstances more highly incrim¬ 


inating than the case at bar. Justice Minton, then a Circuit 


Judge of the Seventh Circuit, in Uniter! States v. Waiver. 
170 Fed. 2nd 603, at 606. says concerning proof of this key 
fact of possession: 


“To ‘possess* means to have actual control, care and 
management of. not a passing control, fieetimr and 
shadowy in its nature.** 


t Washington’s situation is treated separately, see point 4. 

- Cf. Adams v. Xeic Tor}:. 192 t\ S. 585: Billed v. V. S.. .. Anns D C 
... 1S4 F. (2d) 394. 

3 Beard v. U. S.. 65 Apps. D. C. 231. 82 Fed. 2nd. 837. 

•* Coupe v. T. 8.. 72 Apps. D. C. 86. 113 Fed. 2nd. 145. 

• r. 8. v. Russo, 123 Fed. 2nd. 420. 
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Here there is no evidentiary background that any of the 
appellants save one had ever been in the premises prior to 
the occasion of their arrest; no evidence they had ever han¬ 
dled, had any interest in or control over the contraband 
gaming exhibits. Indeed, nothing was ever adduced upon 
which the jury might base a conclusion of possession ex¬ 
cept as it might find from appellants' mere presence in the 
place searched or some contiguous apartment annexed 
thereto, a suspicion of possession. The conclusion of the 
now Justice Minton, judge in the W'aiuer case, supra, is 
equally applicable here when he says at the conclusion of 
that case (page 606): 

"We cannot say that the defendant should go to prison 
on suspicion, even though it were a robust suspicion 
which this is not." 

Similarly, in United States v. O'Brien, 174 Fed. 2nd 341, 
at 345, when considering a situation in which there was only 
presence but no control or dominion over the article the 
possession of which would give rise to the statutory pre¬ 
sumption of guilt, the Court says at page 345: 

“If Keating is guilty, the most that can be said of 
O'Brien is that he was associating with a guiltv man." 

So, in the case at bar, without the factor of control or do¬ 
minion over the articles, no presumption arises to supply 

evidence which the testimonv otherwise entirelv lacks. 

* * 

It is the contention of your appellants that there is an 
entire failure of proof that they were engaged in a lottery 
because there is a failure of proof that they were in pos¬ 
session of any of the gaming paraphernalia introduced into 
evidence over their objection. Your appellants earnestly 
suggest that the familiar rule which permits a statutory 
presumption to supply prima facie evidence on proof of a 
key or provocative fact has no application when such key 
or provocative itself is inferred from suspicious circum- 



stance alone. The error is made more distressing by exam¬ 
ining the testimony in the light of the presumptions which 
attend every defendant on trial. The presumption ot inno¬ 
cence attends him at every step of the trial. It is the duty 
of the Government to rebut that presumption by the intro¬ 
duction of evidence making a prima facie case. 'W hen the 
conduct of a defendant is such that there is no direct evi¬ 
dence that he is in possession of the damning contraband 
and the Government must depend on inferences to be drawn 
to establish such possession, it is implicit that such evi¬ 
dence must exclude the hypothesis of innocence. It attends 
the weighing of the proof at every step, and unless the cir¬ 
cumstantial evidence points unerringly to and is uniformly 
consistent with guilt, each defendant is entitled to the con¬ 
trary presumption of innocence. W here the Government 
must depend on circumstantial evidence for conviction, it is 
hornbook that the circumstances must be proven directly. 
Here, there is no direct evidence of possession, but mere 
suspicions of possession arising from the fact of physical 
proximity to the room in which contraband is found. There 
is no overriding testimonial necessity that their presence 
alone put them in constructive possession; certainly no 
basis in the evidence exists which would relegate them to 
the category of operators or players, rather than wellwish- 
ers or visitors. 


Of course, when this matter, with its poverty of proof, is 
left to a jury with, the general and usual instructions it 
virtually amounts to giving the jury a roving commission to 
find guilt from conjecture. Such a procedure is erroneous 
and a virtual denial of a trial upon evidence. However ro¬ 
bust the suspicion which may have attended the circum¬ 
stance of their arrest, appellants’ presence alone in prox¬ 
imity to. but without control, management of or interest in 
the gaming paraphernalia cannot waive the necessity of a 
finding of possession, without dispensing with any sem¬ 
blance of due process. Cf. ¥\own v. V. K.. 53 Fed. 2d 1007 
(CCA 7th). 
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Your appellants say that the Government's proof does 
not have the stature or dignity of circumstantial evidence 
and in essence is an attempt to found a presumption on an 
inference. 

CONCLUSION 

In conclusion, appellants submit to this Honorable Court 
that the Court below committed prejudicial and reversible 
error as to each and all of the points hereinbefore set forth 
in the appellants’ brief and therefore counsel respectfully 
urge that this Honorable Court reverse the verdict and 
judgment entered against the appellants by the Court 
below. 

Curtis P. Mitchell, 

B. Dabney Fox, 

Attorneys for Appellants. 
1901 Eleventh Street. X.W.. 
Washington. D. C. 

Frank D. Reeves. 

De Long Harris. 

William B. Harris, 

Henry Lincoln Johnson. Jr., 

Washington, D. C.. 

Of Counsel. 
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321 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


v. 

srl Othello Washington 


Criminal No. 875-51 
Filed Jan. 11, 1952 


Notice of Appeal 

Name and address of appellant, Othello Washington, 
2029 Flagler Place, N.W. 

Name and address of appellant’s attorney, Curtis P. 
Mitchell, 1901 11th St, N.W. 

Offense, Lottery and Possession. 

Concise statement of judgment or order, giving date, 
and any sentence. Sentence 6 to 18 mos. 

Name of institution where now confined, if not on bail. 
I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit from the above-stated judgment. 

Date 1/11/52. 

Othello Washington', 
Appellant, 

Curtis P. Mitchell, 
Attorney for Appellant 

• ••••••••• 
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322 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 
v. 

ir2 Ralph McKnight 


Criminal No. 875-51 
Filed Jan. 11, 1952 


Notice of Appeal 

Name and address of appellant, Ralph McKnight. S36 
Division Ave., N.E. 

Name and address of appellant’s attorney, Curtis P. 
Mitchell, 1901 11th St., N.W. 

Offense, Lottery and Possession. 

Concise statement of judgment or order, giving date, 
and any sentence. Sentence of 5 mos. to 15 mos. 

Name of institution where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date 1/11/52. 

Ralph McKnight, 
Appellant . 

Curtis P. Mitchell, 
Attorney for Appellant. 
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323 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


cro Loretta J. Wallace 


Criminal No. S75-51 
Filed Jan. 11, 1952 


Notice of Appeal 

Name and address of appellant, Loretta J. Wallace, 1909 
19tli St., N.W.. Apt. 704. 

Name and address of appellant’s attorney, Curtis P. 
Mitchell, 1901 lltli St., N.W. 

Offense. Lottery and Possession. 

Concise statement of judgment or order, giving date, and 
any sentence. Sentence of 4 mos. to 1 yr. and day suspended 
and placed on probation. 

Name of institution where now confined, if not on hail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date 1 'll 52. 

Lauretta J. Wallace. 
Appellant, 

Curtis P. Mitchell, 
Attorney for Appellant. 
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324 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 

v. 

i£4 Charles F. King 


Criminal No. 875-51 
Filed Jan. 11, 1952 


Notice of Appeal 

Name and address of appellant, Charles F. King, 1343 
Quo St., N.W. 

Name and address of appellant’s attorney, Curtis P. 
Mitchell, 1901 11th St., N. W. 

Offense, Lottery and Possession. 

Concise statement of judgment or order, giving date, 
and anv sentence. Sentence 3 to 9 mos. 

Name of institution where now confined, if not on bail. 

I, tlie above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date. January 11, 1952. 

Charles King, 

Appellant , 

Curtis P. Mitchell, 
Attorney for Appellant. 
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325 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


y. 

rr 5 James Turner 


Criminal Xo. S75-51 
Filed Jan. 11. 1952 


Notice of Appeal 

Name and address of appellant, James Turner, 450 
Irvin? St.. X.W. 

Name and address of appellant’s attorney, Curtis P. 
Mitchell, 1901 11th St., X.W. 

Offense, Lottery and Possession. 

Concise statement of judgment or order, giving date, and 
any sentence. Sentence 4 mos. to 1 vr. and day suspended 
and probation granted. 

Name of institution where now confined, if not on bail. 
I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date, January 11, 1952. 

James Turner, 

Appellant , 

Curtis P. Mitchell, 
Attorney for Appellant. 
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291 DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF COLUMBIA 

Commissioner’s Docket Xo. 8 
Case Xo. 3940 

United States of America 
v. 

Joseph A. Lochmuth 


Affidavit for Search Warrant 

Before Cyril S. Lawrence. Municipal Center, "Washington, 
D. C. 

The undersigned being duly sworn deposes and says: 

That he (has reason to believe) that (on the premises 
known as) 735 Rock Creek Church Road. X.W. Washington, 
in the District of Columbia, there is now being concealed 
certain property, namely lottery tickets, lottery policies, 
or any book, paper, memorandum, or device used in setting 
up, promoting, or maintaining a policy lottery. The facts 
to sustain this are as set forth in the affidavit attached 
hereto and made a part hereof, which are in violation of 
D. C. Code Title 22, Sections 1501 and 1502. 

And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are as follows: 
See the affidavit attached hereto and made a part hereof. 

Artht'r H. Molle, 

Pet. Det., Vice Sod., M.P.D.C. 


Sworn to before me, and subscribed in my presence, 
April 11, 1951. 


C. S. Lawrence. 


United States Commissioner. 
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292 April 11, 1951 

Statement of Facts Concerning Application for a V. S. 
Commissioner's Search "Warrant and Arrest Warrant 
for the Person(s) and Premises Named Below: 

Pet. Det. Arthur H. Molle, Met. P.D. received information 
that a lottery or numbers were being conducted over certain 
telephones. The informant gave these telephones as TU 
4840 and KA 3699. Investigation reveals that RA 3699 is 
listed to Reuben Major, col. of 735 Rock Creek Clmrcb Rd. 
X. W. and TU 4840 is listed to the Grear Hauling Co. 735-A 
Rock Creek Church Rd. X.W. This informant also told 
Molle that this address was the numbers headquarters of 
Othello Washington, col, 3S and Jesse Grear, col. Both of 
these men are well known to Molle and other police officers 
as numbers operators, both having been arrested in the 
past on such charges. 

On Apr. 2. 1951, about 3:15 P.M., Molle called TU 4840 
and when the phone was answered Molle said “What do you 
have for the first one", the person answering replied a “2". 
Later investigation revealed that the number for 4-2-51 
was 218. 

About 3:15 P.M., 4-3-51. Molle again called and said 
“What is the first one". The person answering the phone 
said “7". Later investigation revealed that the number 
for 4-3-51 was 757. 

About 4:00 P.M. 4-4-51. Molle again called TU 4S40 
and said “What is it today?" The person answering said 
“a 9 and 2 so far". Molle said “don't you have the last 
one yet?" The voice on the phone said “not yet”. About 
4:12 P.M.. same date. Molle called RA 3699 and asked 
“what do you have”. The person answering the phone 
said “927”. Subsequent investigation revealed that the 
number for 4-4-51 was 927. 

About 3:13 P.M.. 4-5-51, Molle called TU 4840 and said 
“is Wash there”, the person answering said yes. Molle 
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then asked to speak to him and Molle heard the person on 
the phone say “Wash, you’re wanted on the phone”. Molle 
then hung up and did not talk to Washington. Molle had 
been informed by his source of information that Othello 
Washington was known to his friends and associates as 
“Wash”. 

About 3:21 P. M., 4-7-51, Molle called TU 4840 and said 
“Do you have the first number yet?” The person answer¬ 
ing said “it is a 4”. About 2 minutes later Molle called 
RA 3699 and said “what's the first one?” The person an¬ 
swering said “4”. Subsequent investigation revealed that 
the number on 4-7-51 was 431. 

About 3:19 P.M., 4-10-51, Molle called TV 4840 and said, 
“Let me speak to Wash”. Molle heard the person who 
had answered the phone say “Wash, telephone”. Molle 
then held the phone but covered the mouthpiece. A voice 
answered and said Hello about 3 or 4 times and then said 
“It’s gone dead” and then hung up. About 3:21 P.M., 
Molle called the same number and said “Do you have the 
first one”. The voice answering said “we don’t have any¬ 
thing yet”. 

Based on the above telephone conversations and the in¬ 
formation received, this information coming from a source 
which in the past has proven to be reliable, I believe that the 
telephones TU 4840 and RA 3699, listed to premises 735 
and 735-A are being used for the purpose of conducting a 
lottery and that the premises 735 and 735-A Rock Creek 
Church Rd X.W. are being used to conduct a lottery 
business. 

(S) Arthur H. Molle 
Arthur H. Molle, Pet. Det., Met P.D. 


Subscribed and sworn to before me this 11 dav of April, 
1951. 


C. S. Lawrence, 

U. S. Commissioner for 7). C. 
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293 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Commissioner's Docket No. S 
Case No. 3940 


Exited States of America 
v. 

Joseph A. Lockmuth 


Search Warrant 

To Nunzio Bonaccorsy, Vice Sqd., a member of the Met¬ 
ropolitan Police Force, District of Columbia. 

Affidavit bavins: been made before me bv Arthur H. Molle, 
Det.. Vice Sqd.. M.P.D.C. that he (has reason to believe) 
that (on the premises known as) 735 Rock Creek Church 
Road. N.W., Washington in the District of Columbia, there 
is now being concealed certain property, namely lottery 
tickets, lottery policies, or any book, paper, memorandum, 
or device used in setting up, promoting, or maintaining a 
policy lottery. The facts to sustain this are as set forth 
in the affidavit attached hereto and made a part hereof, 
which are in violation of D. C. Code Title 22, Sections 1501 
and 1502. and as I a msatisfied that there is probable cause 
to believe that the property so described is being concealed 
on the (premises) above described and that the foregoing 
grounds for application for issuance of the search warrant 
exist. 

You are hereby commanded to search forthwith the 
(place) named for the property specified, serving this war- 




rant and making the search in the daytime and if the prop¬ 
erty be found there to seize it, leaving a copy of this war¬ 
rant and a receipt for the property taken, and prepare a 
written inventory of the property seized and return this 
warrant and bring the property before me within ten days 
of this date, as required by law. 

Dated this 11th day of April, 1951. 

C. S. Lawrence, 

United States Commissioner. 


294 RETURN 

I received the attached search warrant April 11, 1951, 
and have executed it as follows: 

On April 11, 1951 at 3:17 o’clock P.M., I searched (the 
person) (the premises) described in the warrant and 

I left a copy of the warrant on premises together with a 
receipt for the items seized. 

The following is an inventory of property taken pursuant 
to the warrant: 2 telephones. 

This inventory was made in the presence of Othello 
Washington and Capt. Rassmusen. 

I swear that this Inventory is a true and detailed ac¬ 
count of all the property taken by me on the warrant. 

Xunzio Bonaccor-sy 

Subscribed and sworn to and returned before me this 13 
day of April, 1951. 

0. S. Lawrence, 

United States Commissioner. 


296 DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF COLUMBIA 


. Division 

Commissioner's Docket No. S 

Case Xo. 3941 


United States of America 


v. 

“Buster” Grear T/A Grear Hauling Company 


Affidavit for Search Warrant 

Before Cyril S. Lawrence, Municipal Center, Washing¬ 
ton. D. C. The undersigned being duly sworn deposes 
and says: 

That he (has reason to believe) that (on the premises 
known as) 735-A Rock Creek Church Road, X. W„ Washing¬ 
ton. in the District of Columbia, there is now being concealed 
certain property, namely lottery tickets, lottery policies, or 
any book, paper, memorandum, or device used in setting up, 
promoting, or maintaining a policy lottery. The facts to 
sustain this are as set forth in the affidavit attached hereto 
and made a part hereof. Which are in violation of D. C. 
Code Title 22. Sections 1501 and 1502. 

And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are as follows: 
See the affidavit attached hereto and made a part hereof. 

(S) Arthur H. Molle, 

Det.. Vice Sqd., M.P.D.C. 

Sworn to before me. and subscribed in my presence. 
April 11. 1951. 

C. S. Lawrence, 

United States Commissioner. 
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298 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Commissioner’s Docket No. 8 
Case No. 3941 

United States of America 


v. 

“Buster” Grear T/A Grear Hauling Company 


Search Warrant 

To Nunzio Bonaecorsy, Vice Sqd., a member of the 
Metropolitan Police Force, District of Columbia. 

Affidavit having been made before me by Arthur H. 
Molle, Vice Sqd., M.P.D.C. that he (has reason to believe) 
that (on the premises known as) 735-A Rock Creek Church 
Road, N. W„ Washington, in the District of Columbia, 
there is now being concealed certain property, namely lot¬ 
tery tickets, lottery policies, or any book, paper, memo¬ 
randum, or device used in setting up, promoting, or main¬ 
taining a policy lottery. The facts to sustain this are as set 
forth in the affidavit attached hereto and made a part 
hereof, which are in violation of D. C. Code Title 22, Sec¬ 
tions 1501 and 1502, and as I am satisfied that there is 
probable cause to believe that the property so described is 
being concealed on the (premises) above described and that 
the foregoing grounds for application for issuance of the 
search warrant exist. 

You are hereby commanded to search forthwith the (place) 
named for the property specified, serving this warrant and 
making the search (in the daytime) and if the property be 
found there to seize it, leaving a copy of this warrant and 
a receipt for the property taken, and prepare a written in¬ 
ventory of the property seized and return this warrant and 
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bring the property before me within ten days of this date, 
as required by law. 

Dated this 11th day of April, 1951. 

Cyril S. Lawrence, 

United States Commissioner. 

299 RETURN 

I received the attached search warrant Apr. 11, 1951, 
and have executed it as follows: 

On April 11, 1951, at 3:17 o'clock P. M., I searched the 
premises described in the warrant and 

I left a copy of the warrant with Othello Washington to¬ 
gether with a receipt for the items seized. 

The following is an inventory of property taken pursuant 
to the warrant: 

A large quantity of numbers slips 
4 adding machines 
1 Emerson Radio 
Scratch Sheets 

A large quantity of unused numbers books 
Coin wrappers 
Other gambling paraphanalia 
4 Telephones TU 4S40 & RA 3699 
$1455.44 cash 

This inventory was made in the presence of Othello 
Washington and Arthur H. Molle. 

I swear that this Inventory is a true and detailed account 
of all the property taken by me on the warrant. 

Nunzio Bonaccorsy 

Subscribed and sworn to and returned before me this 
13 day of April, 1951. 

C. S. Lawrence, 

United States Commissioner. 
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303 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Filed in Open Court Jun 4-1951 

(Grand Jury Impanelled May 1, 1951 and Sworn in 

May 2, 1951) 

Criminal No. 875-’51 

Grand Jury No. 618-51 

Vio. 22 D.C.C. 1501,1502, 1504 

The United States of America 


v. 

1. Otheli.o Washington, 2. Ralph W. McKnight, 

3. Loretta J. Wallace, 4. Charles F. King, 

5. James H. Turner 

The Grand Jury charges: 

On or about April 11, 1951, within the District of Colum¬ 
bia, Othello Washington, Ralph W. McKnight, Loretta J. 
Wallace, Charles F. King and James H. Turner were con¬ 
cerned as owners, agents and clerks, and in other ways, in 
managing, carrying on and promoting a lottery known as 
the numbers game. 

SECOND COUNT: 

On or about April 11, 1951, within the District of Colum¬ 
bia, Othello Washington, Ralph W. McKnight, Loretta J. 
Wallace, Charles F. King and James H. Turner knowingly 
had in their possession certain tickets, certificates, bills, 
slips, tokens, papers and writings, used and to be used, and 
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adapted, devised and designed ior tile purpose of playing, 
carrying on and conducting a lottery known as the numbers 
game. 

THIRD COUNT: 

On or about April 11, 1951, witliin the District of Colum¬ 
bia, Othello Washington, Ralpn W. NLcKnight, Loretta J. 
Wallace, Charles F. King and James H. Turner set up and 
kept a gaining table for betting money on horse races. 

FOURTH COUNT: 

On or about April 11, 1951, within the District of Colum¬ 
bia, Othello Washington, Ralph W. McKnight, Loretta J. 
Wallace, Charles F. King and James H. Turner set up and 
and kept a gaming place for betting money on horse races. 

(S) George Morris Fay 

Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
Francis E. Simmons 
Foreman. 

• i • • 
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304 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Jun 8 -1951 
Criminal No. 875-51 

Charge Vio. 22, D. C. Code, 1501, 1502, 1504 

United States 
v. 

Othelo Washington, Ralph W. McKnight, 
Loretta J. Wallace, Charles F. King, 
James H. Turner, Defendants 


Plea of Defendants 

On this 8th day of June, 1.951, the defendants Othello 
Washington, Ralph W. McKnight, Loretta J. Wallace, 
Charles F. King, James II Turner each, appearing in 
proper person and by their attorney Curtis P. Mitchell each, 
being arraigned in open Court upon the indictment, the 
substance of the charge being stated to each, pleads not 
guiltv thereto. 

By direction of 
Burnita Shelton Matthews 
Presiding Judge 
Criminal Court ~3 
Harry M. Hull, Clerk 
By Irene B. Burroughs 
Deputy Clerk 

Present: 

United States Attorney 
By Harold Bacon 

Assistant United States Attorney 
F. J. Attig 
Official Beporter 


30o 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Jul 2- 1951 
Case No. 3941 


875-51 


United States of America 

v. 

Othello Washington, Ralph W. McKnight, 
Charles King, James H. Turner, Loretta J. Wallace. 

Defendants 


Motion to Quash Search Warrant and to 
Suppress Evidence 

Comes now Othello Washington, appearing especially by 
and through his attorney. Curtis P. Mitchell, and moves 
this Honorable Court to quash the warrant and to suppress 
the evidence in the subject cause, and as reasons therefor, 
states as follows: 

1. That on, to wit. April 11, 1951. your movant was law¬ 
fully possessed of premises known as 735 and 735A, Rock 
Creek Church Road. Northwest, Washington, D. C. 

2. That on. to wit, April 11. 1951, the said premises 
known as 735 and 735A. Rock Creek Church Road, North¬ 
west, were illegally and forcibly mitered against the will 
and desire of the movant and in violation of his constitu¬ 
tional rights. 






3. That your petitioner was arrested in violation of his 
constitutional rights. 

4. That there was purportedly a search warrant permit¬ 
ting the search of premises, 735A Rock Creek Church Road, 
Northwest, but same was insufficient on its face. 

5. That the warrant was improvidentially issued for 
there was lacking probable cause for believing the existence 
of the grounds on which the warrant was allegedly issued, 
and further the affidavit in support of the warrant was 
inadequate and legally insufficient. 

306 6. That the warrant was illegally executed. 

(S) Curtis P. Mitchell 

Attorney for Defendant 

2002-11th Street. X. TT. - A Dams 3233 
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307 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Jul 2 - 1931 
Case No. 3941 
871-51 


United States of America 


v. 


Othello "Washington. Ralph W. McKnight, 
Charles King, James H. Turner, 
Loretta J. Wallace, Defendants 


Motion to Quash Search Warrant and to 
Suppress Evidence 

Comes now Ralph W. McKnight, appearing especially 
bv and through his attorney, Curtis P. Mitchell, and moves 
this Honorable Court to quash the warrant and to suppress 
the evidence in the subject cause, and as reasons therefor, 
states as follows: 

1. That on, to wit, April 11. 1951, he was lawfully in 
premises 735A Rock Creek Church Road, Northwest, Wash¬ 
ington, D. C. 

2. That your petitioner was arrested without a warrant 
and in violation of his constitutional rights under the pro¬ 
visions of the fourth and fifth amendments of the consti¬ 
tution. 

3. That there was lacking probable cause to believe that 
petitioner had. in fact, committed a felony and there was 
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no misdemeanor committed by the movant in the presence 
of the arresting officer. 

4. That there was purportedly a search warrant issued 
allowing for a search of the subject premises, but same was 
insufficient upon its face, was improvidentially issued and 
inadequately supported by affidavit. 

5. That the articles seized were seized illegally and in 
violation of your petitioner's constitutional rights. 

Curtis P. Mitchell 
Attorney for Defendants 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Jul 2 -1951 
Case No. 3941 


871-51 


United States of America 

v. 

Othello Washington, Ralph W. McKnight, 
Charles King, James II. Turner, Loretta J. Wallace, 

Defendants 


Motion to Quash Search Warrant and to 
Suppress Evidence 

Comes now Charles Kins:, appearing especially hv 
and through his attorney, Curtis P. Mitchell, and moves 
this Honorable Court to quash the warrant and to suppress 
the evidence in the subject cause, and as reasons therefor, 
states as follows: 

1. That on, to wit. April 11. 1951, he was lawfully in 
premises 735A Rock Creek Church Road, Northwest, Wash¬ 
ington, D. C. 

2. That your petitioner was arrested without a warrant 
and in violation of his constitutional rights under the pro¬ 
visions of the fourth and fifth amenments of the con¬ 
stitution. 

3. That there was lacking probable cause to believe that 
petitioner had, in fact, committed a felony and there was 
no misdemeanor committed by the movant in the presence 
of the arresting officer. 


4. That there was purportedly a search warrant issued 
allowing for a search of the subject premises, but same 
was insufficient upon its face, was improvidentiallv issued 
and inadequately supported by affidavit. 

5. That the articles seized were seized illegally and in 
violation of your petitioners’ constitutional rights. 

(S) Curtis P. Mitchell, 

Attorney for Defendants 
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309 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Jul 2 -1951 
Case No. 3941 
871-51 


United States of America 


v. 

Othello Washington, Ralph W. McKnight, 
Charles King, James H. Turner, Loretta J. Wallace, 

Defendants 


Motion to Quash Search Warrant and to 
Suppress Evidence 

Comes now James H. Turner, appearing especially by 
and through his attorney, Curtis P. Mitchell, and moves 
this Honorable Court to quash the warrant and to suppress 
the evidence in the subject cause, and as reasons therefor, 
states as follows: 

1. That on, to wit, April 11, 1951, he was lawfully in 
premises 735A Rock Creek Church Road, Northwest, Wash¬ 
ington, D. C. 

2. That your petitioner was arrested without a warrant 
and in violation of his constitutional rights under the pro¬ 
visions of the fourth and fifth amendments of the con¬ 
stitution. 

3. That there was lacking probable cause to believe that 
petitioner had, in fact, committed a felony and there was 
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no misdemeanor committed by the movant in the presence 
of the arresting officer. 

4. That there was purportedly a search warrant issued 
allowing for a search of the subject premises, but same 
was insufficient upon its face, was improvidentially issued 
and inadequately supported by affidavit. 

5. That the articles seized were seized illegally and in 
violation of your petitioner's constitutional rights. 

(S) Curtis P. Mitchell. 

Attorney for Defendant* 

• ••••••••* 
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310 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Jul 2 -1951 
Case No. 3941 
871-51 


United States of America 

v. 

Othello Washington, Ralph W. McKnight, 
Charles King, James H. Turner, Loretta J. Wallace, 

Defendants 


Motion to Quash Search Warrant and to 
Suppress Evidence 

Comes now Loretta J. Wallace, appearing especially by 
and through her attorney, Curtis P. Mitchell, and moves 
this Honorable Court to quash the warrant and to suppress 
the evidence in the subject cause, and as reasons therefor, 
states as follows: 

1. That on, to wit, April 11, 1951, she was lawfully in 
premises 735A Rock Creek Church Road. Northwest, Wash¬ 
ington, D. C. 

2. That your petitioner was arrested without a warrant 
and in violation of her constitutional rights under the pro¬ 
visions of the fourth and fifth amendments of the con¬ 
stitution. 

3. That there was lacking probable cause to believe that 
petitioner had, in fact, committed a felony and there was 
no misdemeanor committed by the movant in the presence 
of the arresting officer. 


4. That there was purportedly a search warrant issued 
allowing for a search of the subject premises, but same 
was insufficient upon its face, was improvidentially issued 
and inadequately supported by affidavit. 

5. That the articles seized were seized illegally and in 
violation of your petitioner's constitutional rights. 


Curtis P. Mitchell, 
Attorney for Defendants 
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311 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Oct 2 1951 
Criminal Xo. S75-51 
Charge Vio. 22, D.C.C., 1501, 1502, 1504 


United States 

v. 

Othello Washington, Ralph W. McKnight, 
Loretta J. Wallace, Charles F. King, 

James H. Turner, Defendants 

On this 2nd day of October, 1951, came the attorney of 
the United States; each defendant by his attorney C. P. 
Mitchell, Esquire; whereupon each defendant's motion to 
quash search warrant and to suppress evidence, coming on 
to be heard, after argument by counsel is by the Court 
denied. 

By direction of 

Matthew F. McGuire 
Presiding Judge 
Criminal Court =2 
Harry M. Hull, Clerk 
By WlLLIAM L. POLARD 
Deputy Clerk 

Present: 

United States Attorney 
By Frederick Smithson 

Assistant United States Attorney 
Wesley A. Coote 
Official."Reporter 
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312 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Oct 25 1951 
Criminal Xo. 875-51 
Charge Vio. 22-1501, 2, 4, D.C.C. 


United States 


v. 

1. Othello Washington, 2. Ralph W. McKnight, 

3. Loretta J. Wallace, 4. Charles F. King, 

5. James H. Turner, Defendants 

On this 25th day of October, 1951, came the attorney of 
the L'nited States; the defendants in proper person and by 
their attorney Curtis P. Mitchell, Esquire; whereupon the 
jurors of the regular Petit Jury panel serving in Criminal 
Court Xo. Four, being called, are sworn upon their voir 
dire; and thereupon comes a jury of good and lawful per¬ 
sons of the District of Columbia, to-wit: 

1. Walt L. Dutton 

2. Frank Edlowitz 

3. Leonard G. Ellis 

4. Edward F. Espey 

5. John R. Farrell 

6. Benjamin F. Hanig 

7. Ida Z. Hochman 

8. George M. Kerby 

9. John C. Lang 

10. Yvonne J. Marshall 

11. Margot L. Moore 

12. Albert W. Xelson 


:'»o 


who are sworn to well and truly try the issue joined herein: 
whereupon the case is respited until the meeting of the 
Court Monday morning October 29, 1951. 

By direction of 

Charles F. McLaughlin 
Presiding Judge 
Criminal Court ;r4 
Harry M. Hull, Clerk 
By O. G. Milstead 
Deputy Clerk 

Present: 

United States Attorney 
By Frederick Smithson 

Assistant United States Attorney 
Roger Frye 

Official Reporter 



314 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Nov 2 -1951 
Cr. 875-51 


United States of America 
v. 

Othelo Washington, Ralph W. McKnight, 
Charles King, James H. Turner, Loretta J. Wallace, 

Defendants 


Motion for New Trial and/or Judgment of Acquittal 

Comes now the defendants, by and through their attor¬ 
ney, Curtis P. Mitchell and move this Honorable Court to 
grant a new trial or to grant the motion for a judgment of 
acquital and, as reasons therefor, states as follows: 

1. That the Court committed errors of law which sub¬ 
stantially affected the rights of the defendants. 

2. That the verdict was contrary to fact. 

3. That the verdict was contrary to the weight of the 
evidence. 

4. That the verdict was contrary to law. 

5. That such other and further reasons as willbe called 
to the attention of this Honorable Court upon the hearing 
of this motion. 

Curtis P. Mitchell 
Attorney for Defendants 
2002 Eleventh Street, N. W. - ADams 3233 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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United States of America 


v. 


Othello Washington 


Criminal No. 875-51 
Filed Jan. 14, 1952 


Judgment and Commitment 

On this lltli dav of Januarv, 1952 came the attorney for 
the government and the defendant appeared in person 
and by counsel. Curtis I\ Mitchell, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Vio. Secs. 1501, 1502, T. 22, D. C. ('’ode as charged 
in counts one and two and the court having asked the de¬ 
fendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court. 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of six (6) 
months to Eighteen els') months. 





It is Ordered tliat the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 


Charles F. McLaughlin, 
United States District Judge. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 

v. 

Ralph W. McKnight 

Criminal No. 875-51 
Filed Jan. 14, 1952 

Judgment and Commitment 

On this 11th day of January, 1952 came the attorney for 
the government and the defendant appeared in person 
and by counsel, Curtis P. Mitchell, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Vio. Sec. 1501, T. 22, D. C. ('ode as charged in 
count one and the court having asked the defendant whether 
lie has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being 
shown or appearing to the Court. 

It is adjudged that the defendant is guilty ns charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Five (5) 
months to Fifteen (15) months. 

It is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

Charles F. McLaughlin, 

C nitcrt States District Jvrtqc. 




35 


318 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


v. 

Loretta J. Wallace 
Criminal No. 875-51 


Filed Jan. 14, 1952 


Judgment and Probation 

On this 11th day of January, 1952 came the attorney for 
the government and the defendant appeared in person 
and by counsel, Curtis P. Mitchell, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Vio. Sec. 1501, T. 22, D. C. Code as charged in 
count one and the court having asked the defendant whether 
he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Four (4) 
months to One (1) year and One (1) day. 

It is Adjudged that the execution of this sentence be 
and is hereby suspended, and that the said defendant be 
and is hereby placed on probation in charge of the Pro¬ 
bation Officer of the Court. 

Charles F. McLaughlin, 

United Staten District Judqe. 

• ••••••••• 
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319 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


y. 

Charles F. King 
Criminal No. 875-51 
Filed Jan. 14, 1952 

Judgment and Commitment 

On this 11th day of January, 1952 came the attorney for 
the government and the defendant appeared in person 
and by counsel, Curtis P. Mitchell, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Yio. Sec. 1501, T. 22, D. C. Code as charged in 
count one and the court having asked the defendant whether 
he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Three (3) 
months to Nine (9) months. 

It is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

Charles F. McLaughlin. 

Tnited State* District Jitdqe. 

• ••••••••• 




37 


320 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States of America 
v. 

James H. Turner 
Criminal No. 875-51 

% 

Filed Jan. 14, 1952 

Judgment and Probation 

On this 11th day of January, 1952 came the attorney for 
the government and the defendant appeared in person 
and by counsel, Curtis P. Mitchell, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Vio. Sec. 1501, T. 22, D. C. Code as charged in 
count one and the court having asked the defendant whether 
he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Four (4) 
months to One (1) year and One (1) day. 

It is Adjudged that the execution of this sentence be 
and is hereby suspended, and that the said defendant be 
and is hereby placed on probation in charge of the Pro¬ 
bation Officer of the Court. 

Charles F. McLaughlin. 

United States District Judge. 

• ••••••••• 
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326 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
v. 

Othello Washington 
Ralph McKnight 
Loretta J. Wallace 
Charles F. King 
James H. Turner 


Criminal No. 875-51 
Filed Feb. 1, 1952 


Designation of Record 

Come now the defendants by and through their attorney, 
Curtis P. Mitchell, and request the Clerk of this Honorable 
Court to prepare the record in the subject cause and in¬ 
clude therein the following: 

1. Application for Commissioner’s search warrant. 

2. Affidavit and statement of facts relative to the re¬ 
quest for the issuance of the Commissioner’s search war¬ 
rant. 

3. Search Warrant. 

4. Return on the search warrant. 

5. Minute entrv fixing bail and admitting defendants to 
bail. 


6. The indictment. 

7. Arraignment and plea. 

8. Motion to quash search warrant and to suppress 
evidence. 

9. Transcript of the proceedings on the hearing of the 
motion. 

10. Order or docket entry of the ruling on the motion. 

11. All exhibits except adding machines, radios, and 
money. 

12. The transcript of the trial proceedings. 

13. Motion for judgment of acquittal. 

14. Order or docket entry on the ruling on the motion 
of Judgment of acquittal. 

15. Motion for a new trial or judgment of acquittal. 

16. Order or docket entry on the ruling of the motion 
for a new trial or judgment of acquittal. 

17. Judgment. 

18. Sentence. 

327 19. Notice of Appeal. 

20. Clerk’s Certificate. 

21. This designation of record. 

Curtis P. Mitcheix, 

Attorney for Appellants. 

I hereby certify that the above Designation of Record 
on appeal was delivered to the Assistant United States 
Attornev, on this 1st dav of Februarv, 1952. 

Curtis P. Mitchell. 
Attorney for Appellants. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

4 Mr. Mitchell. I should like at this time for the 

record to indicate to the Court that I intend and do 
desire to announce that we will rely upon each and every 
motion heretofore considered. 

* ***#»**•• 

11 Arthur H. Molle 


Direct examination 
By Mr. Smithson: 


12 Q. Officer Molle, have you had occasion to secure 
a search warrant for the premises known as 735- 
735-A Rock Creek Church Road, Northwest? A. Yes, sir, 
I did. 




Q. And what was the reason for your securing this search 
warrant * 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. Because I had information and evidence 
that it was- 

Mr. Mitchell. Objection, your Honor, to that. 

The Court. You may proceed. 

The Witness. I had information and evidence that it was 
a gambling place, and that gambling activity was going on 
in this premises. 
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A. Well, as a result of the information I made 
telephone calls on telephones which were listed to 
premises 735 and 735-A Rock Creek Church Road. 


# 


# * * # 


A. I secured those phone numbers from a source of 
information, a confidential source of information which in 

the past has given me similar- 

Mr. Mitchell. Objection. The question merely asked him 
where he got the phone numbers from. 

The Court. You may answer. 

********** 

14 Q. Have you in the past found such sources to bo 
a valid and trustworthy source, Officer? 

Mr. Mitchell. Objection. 

*****•♦•»* 


The Witness. Yes, sir, I have. 

• •*••#**#* 

15 A. Well, I found out TUckerman 4S40 was listed 
to the Grear Hauling Company, with an address of 

735-A Rock Creek Church Road, and that the RAndolph 
number was listed to a Reuben Major, 735 Rock Creek 
Church Road. 

• ••••*•••• 

16 A. Well, about 3:15 p.m. on April 2, I called the 
TUckerman number. Tuckerman 4840. A female 

voice answered the phone. 

Q. Did you say anything? A. Yes- 

Mr. Mitchell. Objection. 


4 2 


17 The Witness. When the female voice answered the 
phone. I said, “What do you have for the first one?” 

Q. Do you remember receiving any reply—not what the 
reolv was. but did vou receive a replv ? A. Yes, sir, I did. 

Mr. Mitchell. If your Honor please, this is clearly hear¬ 
say. 

• •»••••••• 

Did the answer which you received to your question in 
any way corrobrate what is known as the number for the 
day ! 

Mr. Mitchell. Objection. 

A. On April 4. I called TUckerman 4S40. 

* * * **•*••• 

The second was on April 3. 

• *•••*•••• 

Q. At about what hour? A. About 3:15 p.m. I called 
TUckerman 4S40. 

Q. Did you make any other calls ? A. Yes, sir. 

**••••*••• 

A. On April 4. at about 4:00 p.m.. I called TUckerman 
4840. 

24 At about 4:12 p.m. on the same date, I called Ran¬ 
dolph 3699. 
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On April 5, at about 3:15 p.m., I called TUckerman 4840. 
On April 7, at about 3:21, p.m., I called TUckerman 4840. 
About 3:23 p.m., that is, about two minutes later on the 
same date, I called RAndolph 3699. 

On April 10, at about 3:19 p.m., 1 called TUckerman 4840. 
And about 3:21 on the same date, I called the same num¬ 
ber again. 

I called the one other time on April 11. 

Q. At about what time? A. That was about two minutes 
before we raided the place, sir. 

#**##****• 


Q. And what was that number that you called? A. TUck¬ 
erman 4S40. 

Q. And you did secure a search warrant; is that correct, 
for the premises 735 and 735-A Rock Creek Church 
25 Road, Northwest ? A. Yes, sir. 

Q. Directing your attention to April 11, this year, did 
you have occasion to go to those premises? A. Yes, sir. I 
did. 

• •*•***••• 


Q. Who was with you? A. Detective Sergeant Bonac- 
corsey and Detective Valentine. Detective Krenitsky, and 
there were a couple of other officers went along to assist us. 
I don't recall who they were. They just went along to give 
us physical assistance if we needed it. 

Q. What time did you go to the premises? A. It was 
some time after three p.m., sir. 

Q. Did you have a search warrant with you? A. Yes. 
sir. we did. 

*•••#•#••• 

Q. When you got there, where did you go? A. I went 
directly to the door, the front door of 735-A Rock 
26 Creek Church Road. 

• ••••••••• 
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A. Well, 735 and 735-A is one building. It is two sepa¬ 
rate homes, what they term a semi-detached home, built 
together, but on both other sides are open. 

• **•*»•*•• 


Q. And 735-A was the one you went to? A. Yes, sir. 

Q. Is that the northernmost or the southernmost of the 
two homes? A. That is the northernmost. 

Q. I believe you have already testified, but I would like 
to clarify it—735, you found to be registered to whom, sir? 
A. 735, the telephone was registered to a Reuben Major. 
Mr. Mitchell. Objection. 


Q. And 735-A was registered to what? A. To the Grear 
Hauling Company. 

Mr. Mitchell. Objection. 


27 A. Well, we got there to the front door, and I rang 
the door bell, 
force that door. 

• ••••••••• 


A. Yes, sir. Sergeant Bonaccorsey was with me, and 
I\ renit sky was with me, standing beside me. 

***•*•*»•• 


A. Well, I could hear the bell ring, and then knocked on 
the door. Xo one came and answered the door. I could 
hear sounds inside the house. I heard the sound of many 

footsteps, which appeared to be- 

Mr. Mitchell. Objection. 

• ••••••••• 
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The Witness. Sounds that I heard coming from the sec¬ 
ond floor. 

When no one answered the door, I broke the door in, 
forced it in. 

• ••••••••• 

28 Q. What did you find as soon as you passed that 
door? A. 1 found a small vestibule. 

• ••«•••••• 

A. I would say it was about four or five feet wide and 

approximately six feet long, and at the end of that vesti¬ 
bule another door. 

• ••••••••• 

A. Yes, sir. It was locked. 

Q. Did you try the second door? A. Yes, sir, I did. 

Q. Was it locked? A. Yes, sir, it was. 

Q. Did you gain admittance to this house? A. Yes, 

29 sir. 


A. Well, when I some to the second door, I started to 
force that door. 

Q. What do you mean you started to force it? What 
did you do? A. I hit it with the axe. 


A. I broke one pane of glass, and I was reaching in 
through the glass to try to open the lock, when I heard a 
voice call out, ‘‘Don't break the door; I’ll open it.” 

The door was opened by the defendant, Washington. 



Q. Did you have a conversation with the defendant, 
Washington, at that time? A. Yes, sir. When I got into 
the second door, I said to the defendant, I says, “Where is 
your office; where is your work?" And the defendant 
didn't say anthing. And I saw directly in front of 

30 me another door, which 1 tried and found to be locked. 

I informed the defendant at that time that I would 
force that door open, and made a motion to do so when the 
defendant says, “The stuff is upstairs.” 
«••••••••• 

Q. At that time, did you enter any of the doors on the 
first floor? A. Xo, sir. There was two doors, I found them 
both locked, and didn't enter any of them. 

Q. You went immediately to the second floor? A. Yes, 
sir. 

Q. Xow. when you went to the second floor, what did you 
find? A. Tpon reaching the top of the steps, I found 

31 a long corridor. To my right just past the steps, I 
found a room with the door open. In that room, I 

found several tables upon which were four adding ma¬ 
chines, two telephones, a lot of numbers slips and a lot of 
money, and all other gambling paraphernalia. 

Mr. Mitchell. This is all objected to, if your Honor 
please, but to save the constant interruptions, may 
I have a permanent objection to this, in as much as your 
Honor is aware of my premise. I don't want to keep jump¬ 
ing up. 

The Court. Yes. Objection will be noted on behalf of 
the defendant to this line of testimony throughout. 

The objection is overruled. 

Q. Were you present when certain pictures were taken 
of these premises. Officer? A. Yes, sir, I was. 

Q. Do you have those pictures with you? A. Yes, sir. 
I do. 

32 Q. I show you. Officer Molle, Government’s Ex¬ 
hibit 1, containing therein certain objects identified 





as Government’s Exhibits 1-A, 1-B, 1-C, 1-D, and 1-E, 
and ask you what exhibit 1 is and the various items at this 
time. A. Exhibit 1 is an envelope which contains several 
photographs. The envelope is of the type used by our 
Bureau of Identification to contain such photographs and 
negatives. 

Q. Would you examine the articles inside. A. The other 
items I find to be all pictures of the room or the interior 
of the room which I found on the second floor of 
33 premises 735-A Rock Creek Church Road on April 
11, 1951. 

Q. Now, Officer, you have identified—or previously tes¬ 
tified, pardon me—concerning a room which you saw when 
you reached the top of the landing and walked up past the 
corridor, you said you saw a room ahead of you. A. Yes, 
sir. 

Q. Do any of those photographs portray the room as you 
saw it on that occasion? A. This photograph portrays it 
exactly as I saw it from the door. 

Q. And what is the exhibit on that one, Officer; for the 
purpose of the record, your Honor, the witness has identi¬ 
fied Government’s Exhibit 1-B as portraying the room as 
he saw it from the doorway. 

By Mr. Smithson: 

Q. Were you present when this photograph was taken? 
A. Yes, sir, I was. 

• ••**••*•* 

35 Mr. Smithson. At this time, your Honor, I would 
like to offer into evidence Government’s Exhibit 1, 
including 1-A through 1-E. 

Mr. Mitchell. Objection. 

• ••«•••••• 

Objection overruled. 

• ••••••••• 

Q. Was there anyone present in that room at that 
time? A. No, sir, there was not. 
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Q. Did there come a time when you saw anyone present 
at 735-A Rock Creek Church Road other than the defendant, 
Washington? A. Yes, sir, there was. 

• ••#•••••• 

A. After I had been there about two or three minutes. 

A. I saw Defendants, McKnight, Turner, and Kane. 

Q. You say you saw the defendant, McKnight. Which 
is the defendant, McKnight, if you know? 

37 Q. Where did you see him? A. On the second floor 
of those premises. 

Q. Where on the second floor, Officer? A. In that room 
which I previously described. He was brought to that room 
after I had been there several minutes. 

Q. Did you see the defendant King there? A. Yes, sir. 
He was likewise brought into the room. 

38 Q. Did you see the defendant. Loretta Wallace at 
735-A Rock Creek Church Road on the 11th of 

April of this year? 

• ••••••••• 

A. After I had been in the premises about five to seven 
minutes, before I saw her. 

»#•••••••• 

39 Q. Did you see all of these defendants present at 
that time on that date? A. Yes. sir. 

**•••••••• 

43 Q. Officer, when you entered this room on the sec- 

44 ond floor of 735-A Rock Creek Church Road, North¬ 
west, were there any telephones present in that room ? 

• ••••••••• 
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Q. What were they? A. RAndolph 3699 and the other one 
was TUekerman 4840. 

47 Q. Now, did yon have occasion, Officer Molle, to 
search the defendant, Washington? A. Yes, sir, I 

did. 

Q. Where did you search him and when? A. I searched 
him about five minutes after we were in the premises, in 
that room on the second floor. 

Q. Officer Molle, I show you what has been identi- 

48 fied as Government’s Exhibit Two. I would like to 
have you examine that and state what it is and where 

it was found. 

The Witness. The envelope is a brown manila envelope 

which I identifv bv mv initials being on the same. 

• • • ' 

• ••••••••• 

A. The contents are various pieces of paper which was 
taken from the defendant, Washington. 

Q. What are those pieces of paper, Officer? 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. The papers have a list of names on them 
with amounts of money alongside of them in various 
amounts. An adding machine paper, that is, a strip of 
paper which comes from an adding machine. There are 
various numbers and various amounts of money on these 
various sheets of paper. And there are other papers here 
bearing amounts of money and people's names, adding ma¬ 
chine paper, a good many telephone numbers. That is all 
I see here, sir. 

• ••••••••• 
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40 A. They were taken from Washington. He had 
some of it in his wallet. The greater portion of it was 
in his wallet. 

Q. Now, Officer, did you question the defendant, 'Wash¬ 
ington, with regard to the rnonev that was on the table in 
this room. A. Yes, sir, I did. 

Q. And what, if anything, did he say? 

Mr. Mitchell. Objection. 

The Witness. He said all the money on the table belonged 
to him. 

• ••••••••• 

Q. Officer, I show you what has been identified as Govern¬ 
ment's Exhibit Number 3 and ask you to tell me what it 
is and where is was obtained. A. Well, it is a box 

50 containing one thousand nine hundred ninetv-nine 
dollars and ninety-seven cents. This money I obtained 

in the premises 735-A Rock Creek Church Road. Part of 
it on the person of the defendant. Washington; part of it 
found on the table. 

51 Q. Officer Molle, I show you what has been indenti- 
fied as Government’s Exhibit 4 for identification, 

and ask you to examine the contents thereof and state what 
each is and where it was obtained. A. The contents are a 

quantity of numbers slips- 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. Also a quantity of slips on which are 

52 written horse bets- 

Mr. Mitchell. Objection. 

The Court. Overruled. 

• ••••••••• 

53 Q. Is there anything else? A. There is a scratch 
sheet which was laying on the table of that room on 

the second floor. 

• ••••••••• 
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55 Q. Did you find anything in addition to those arti¬ 
cles and the numbers slips there? A. Well, I found 

what is commonly called a run-down tape. 

• •••••#••• 

56 Mr. Mitchell. Objection to his reading from these 
exhibits. They have not yet been introduced into 

evidence. 

I ask your Honor to declare a mistrial. 

• ••••••••• 


Mr. Mitchell. And, if your Honor please, my further 
point was that he has already read into the record and 
before this jury with regard to the contents of certain of 
these exhibits which have onlv been identified as vet, and 
have not been introduced into evidence. So, therefore, I 
ask your Honor to withdraw a juror and declare a mistrial. 

The Court. The Court will not withdraw a juror, but 
will state to the jury that any reference to the contents 
prior to the admission of the exhibit will not be considered 
by the jury. 

57 Q. Now, where did you obtain the articles which 
were in that envelope? A. These articles were all 
found on the table on the second floor of 735-A. 


• ••••••••• 

Q. Xow, did you question the defendant, Wash- 
58 ington with regard to the articles that were just 
described as contained in that envelope? A. Yes, 
sir, I did. 

Q. What, ii* anything, did he say? 




Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. He said nothing, sir. He wouldn't make 

anv-he wouldn't indicate whether thev were his or not. 

• • 

Q. When did you question him with regard to that, and 
where? A. At the time I was searching him in that same 
room which I have previously described, about five minutes 
or so after I got into the premises. 


61 Q. Officer Molle, 1 show you what has been identi¬ 
fied as Government’s Exhibit o for identification, 
consisting of eight paper packages, and ask you to examine 
that and the contents of this package here, and of any of 
the other packages, and, if you will, state what it is and 
where it was obtained. A. These are eight boxes contain¬ 
ing coin wrappers of various amounts, dimes, quarters, 
nickels. It was obtained in a closet in that room on the 
second floor of 735-A Rock Creek Church Road. 

#••••••••• 

63 Q. Officer Molle, I show you what has been identi¬ 
fied as Government's Exhibit 6 and ask you to 

examine these boxes and tell me what the contents are and 
where they were obtained ? A. The contents of these boxes 
are brown manila envelopes. 

Mr. Mitchell. Same objection, your Honor. I think 
your Honor granted me a standing objection. 

64 Q. Officer Molle, I show you an object which has 
been marked for identification Government’s Ex¬ 
hibit 7 and ask you to describe what it is and where it was 

found. A. Well, this is a table model radio bearing 

65 the trade name of Emerson Radio and Phonograph 








Corporation. This radio was found in that same room on 
the second floor of 735-A Rock Creek Church Road. 

Q. You saw it in that room when you went into the room? 
A. Yes, sir. 

Q. In your experience. Officer, on the Vice Squad, could 
you state for what purpose such articles are used in places 
which are set up for gambling activities? 

Mr. Mitchell. Objection. 

The Court. You may answer, if you know. 

The "Witness. They are used to get race results which 
are broadcast from time to time during the day. 

**♦•##*•#* 


66 Q. Officer Molle, I show you a metal box approxi¬ 
mately nine by six by twenty inches which has been 
marked for identification Government's Exhibit S. 

I ask you to examine this box and its contents and state 
what they are and where they were found. 

A. This box was found— 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. This box was found on the floor of the 
room on the second floor of 735-A Rock Creek Church Road. 

• ••••••••a 

Mr. Mitchell. Objection. 


The Witness. It contained numbers slips and some 
money. 

• •****•••• 
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Mr. Mitchell. Objection to the characterization. 


69 Q. Officer Molle, will you examine what has been 
marked for identification as Government's Exhibit 9, 

and examine its contents there, and state what they are 
and where they were found. A. Well, it is a box which was 
found in the room on the second floor of 735-A Rock Creek 

Church Road, and the contents are- 

Mr. Mitchell: Objection. 

The Court: Overruled. 

The Witness: A brown coin envelope, scratch paper. This 
package contains scratch pads, and I identify it by this tag 
which has my initials and the address and the name of the 
defendant. 

• **••••••• 

70 Q. I show you what has been marked Government’s 
10 and ask you to examine it and state what it is and 

71 where it was found. A. This is a Victor Adding 
machine, which was found on the table in the second 

floor room of 735-A Rock Creek Church Road- 


Q. I ask you to examine Government’s Exhibit 11 and 
state what it is and where it was found? A. That is an 
adding machine, a Burroughs Adding machine, which was 
found in the same room at the same time, and I identifv 
it by the tag number and initials. 

»•*•••••#• 


Q. I ask you to examine Government's Exhibit 12 and 
state what it is and where it was found. A. Twelve is a 
Burroughs adding machine which was also found in 
72 the same room and I identify it by the tag. It doesn’t 
bear mv initials, however, but- 
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Q. Will you examine Government’s 14 and state what it 
is and where it was found? A. Fourteen is a cardboard box 

which contains some numbers slips- 

Mr. Mitchell. Objection. 

The Court. Overruled. 

73 Q. I ask you to examine Government’s 15 and state 
what it is and what it contains and where it was 

iound. A. Fifteen is a wooden box which contains a bag of 

paper clips, various other boxes of paper clips- 

Mr. Mitchell. Objection. 

The Court. Overruled. 

*•*•••♦ t * » 

Q. I ask you to examine Government's Exhibit 13, which 
I believe I omitted, Officer, and ask you to state what it is 
and where it was found. A. It is a Burroughs add- 

74 ing machine, which was also found in the same 
premises. 

Mr. Mitchell. Objection. 

The Court. Overruled. 


Q. Officer, 1 ask you with regard to Government's Ex¬ 
hibits 10, 11, 12, 13, 14 and 15, are the articles which you 
have identified as being taken from 735-A, and which you 
have identified each individually; are those articles nor¬ 
mally used or found in premises set up for the operation of 
numbers activities and gambling establishments? 

Mr. Mitchell. Objection, your Honor, to any characteri¬ 
zation. 

• •*••••••« 
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Mr. Smithson. Ho i-s testifying as an expert, your Honor, 
in gambling activities and numbers activities. 

The Court. If there is any question about the objection, 
it might be well to qualify the witness as to his experience 
in the past. 


76 By Mr. Smithson: 

Q. Officer Molle. I believe you testified that you have ob¬ 
served the method of business nr the manner of conducting 
business for numbers operations as well as horse race par¬ 
lors: i-s that correct? A. Yes, sir. 

77 Q. You testified, I believe, that you have observed 
them on numerous times: I suppose I should cate¬ 
gorize it as numbers operations and horse race operations; 
is that correct ? A. Yes, sir. 

Q. And, for the purpose of the record, would you care to 
state, if you can, approximately how many places engaged 
in the operating of numbers lotteries you have observed 
since 1945, shall we say ? A. Over a hundred, 1 would say. 

Q. And, with reference to the conducting of horse race 
activities, horse race parlors, how many would you say you 
have observed over the same period of time? A. "Well, 
horse races exclusively, possibly over twenty-five. 

Q. Xow, Officer, as a result of your observations on these 
various occasions, will you state whether or not articles 
such as adding machines, paper clips, staplers, envelopes, 
scratch pads, are articles normally found in the conducting 
of lotteries and horse race parlors? A. Yes, sir, they are 
usually used in the normal course of such a business. 


Q. Officer, in this room on the second floor, did you 
find any articles of clothing? A. Yes, sir. 


78 
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The Witness. One of them was a tan topcoat. Another 
was a blue, what I call a blue sport coat. That is, it is a 
coat without a collar. 

Another was a -sort of a gray-checkered sport coat. 

Another was a sort of a three-quarter-length Army-type 

coat. It was khaki-colored and made out of material such 

as Armv coats are usually made of. 

• » 




79 Q. Officer, I show you what has been marked for 
identification as Government's Exhibit 16 and ask 

you to examine the contents, and state what they are and 
where they were found. 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. The contents are two run-down tapes. They 
were found in the pocket of that blue sport coat. 

80 Q. After you arrived there, what did you do with 
regard to the blue sport coat? A. I laid it on the 

desk up there and told the defendants as a group, I said, 
“Here is a coat." I said “Whoever owns it, you might as 
well take it." 

Q. And did anyone of the defendant’s pick it up? A. Not 
then. 

Q. Did anyone at any subsequent time pick it up? A. 
Yes, sir. I later saw one of the defendant’s wearing the 
coat. 

Q. And which defendant was that? A. McKnight. 

*••••••••# 

SI By Mr. Smithson: 

Q. You have testified, Officer, relative to the blue sport 
coat. Now. with regard to the checkered sport coat which 
you saw, where did you find that ? A. That was also lying 
on the floor at the same place as the blue coat. 
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Q. And what, if anything, did you do with the coat ? A. 
Well, I went through the pockets of that coat, sir. 

Mr. Mitchell. This is all objected to, also. 

8*2 The Court. Objection will be noted on the record 
and objection is overruled. 

Bv Mr. Smithson: 

0- Did you find anything.’ A. i found some money in it. 

Q. Did you of your own knowledge at that time know to 
whom that coat belonged.’ A. Xo, sir. I did not. 

Q. Subsequent to that time and after you found this 
money, what did you do relative to this checkered sport 
coat ? 

Mr. Mitchell. Objection. And 1 ask that he place the 
time so I will know when. He says “subsequent'', and I 
would like to know when that is. 

The Court. He may state. 

The Witness. When I left the premises, 1 took the coat 
with me. 

By Mr. Smithson: 

Q. Where did you take it? A. To Police Headquarters, 
sir. 

Q. Is that the same time you had the blue sport coat? 
A. Yes, sir. 

Q. What, if anything, did you do with the checkered 
sport coat ? A. Laid that on the desk in the presence of the 
defendant as a group and stated. “You might as well 
8.*> take your coat, whoever it belongs to." 

Q. Did anyone pick the coat up at that time? A. 

Xo, sir. 

Q. Did there come a time when anyone did pick that 
coat up that you know of? A. I later saw someone wearing 
the coat. 

Q. And who was that person? A. The defendant, 
Turner. 

Q. You testified you found a khaki-colored Army coat in 
these premises also: is that correct. Officer? A. Yes, sir. 
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Q. What, if anything, did you do relative to the khaki 
Army coat at the time you found it ? A. I went through 
the pockets of that, sir. 

Q. Did you find anything? 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. I found about thirty-nine dollars worth of 
silver, in change. 

By Mr. Smithson: 

Q. Did you at that time know to whom that coat be¬ 
longed? A. Xo, sir, I did not. 

Q. What, if anything did you do then with the coat? A. 
I took the coat with me when we left the premises, and took 
it with me to Police Headquarters. 

S4 Q. And what, if anything, did you do at Police 
Headquarters with the coat? A. 1 laid the coat on 
the desk and that was along with the others, and I ad¬ 
dressed the defendants as a group, and I said, “Whoever 
owns this coat might as well take it." 

Q. Did anyone pick the coat up at that time? A. Xo, sir. 
Q. Did there come a time when anyone did pick the coat 
up that you know of? A. I later saw someone carrying 
the coat, sir. 

Q. Who was carrying the coat ? A. The defendant, 
Turner. 

S4 Q. How long were you in the premises during this 

search, Officer - —in this room on the second floor? 
A. 1 would say approximately a half hour. 

Q. During this half-hour period of time, did you state 
whether or not the telephone rang in that room? 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. Yes, sir, they did. 




Q. How frequently would you say, if you can? A. Well, 
it was seldom a time where more than fifteen seconds 
elapsed without one or the other phones ringing. 

• ••••••«•• 

86 Q. I show you. Officer Molle, what has been identi¬ 
fied as Government's Exhibit 17 and ask you to ex¬ 
amine the contents of it and state what it is and where it 
was obtained. A. Part of it was taken from the person of 
the defendant. Turner, and part of it represents the con¬ 
tents of the blue checkered coat. 

87 Q. And what have you there? A. Three hundred 
sixteen dollars and thirty-five cents. 

Q. And that was taken from the person of the defendant 
—which defendant? A. Turner. 

*•••••••#• 

Q. I show you. Officer Molle. what has been identi- 

88 fied as Government’s Exhibit 18 and ask you to ex¬ 
amine the contents thereof and state what they are 

and where they were obtained. 

Mr. Mitchell. Objection. 

The Court. Overruled. 

The Witness. It contains money. Thirty-nine dollars and 
twelve cents. 

By Mr. Smithson: 

Q. And where did you obtain that money? A. I obtained 
it from the Officer who handed it to me after he searched the 
defendant, McKnisrht. 








89 Q. What, if any, statement did the defendant make 
relative—if any—relative to any statement that he 

made at all, as to who was in charge of these premises! 

A. I don't recall the defendant ever saving to me or in mv 

presence about who was in charge. 

Q. Did he say anything relative to the operation there! 

A. He onlv claimed the monev on the table. 

• * 

• ••••#•••• 

90 A. Well, after we had been there about fifteen min¬ 
utes, that was the first I became aware of her pres¬ 
ence, and I had a conversation with her in that room on 
the second floor of 733-A. 

Q. And what was that conversation? 

Mr. Mitchell. Objection. 

91 The Witness. I asked her if she was the person 
to whom I had spoken on the telephone. She said, 

‘‘I never answer the telephones.'" And I said, “Well, some 
woman has been answering the phones.” I said. “When I 
called here a few minutes ago, a woman answered the 
phone. 

She said, “Well, I don't know anything about it." And 
that is as much as she would say. 

• ••••••••• 

93 I offer these in evidence, your Honor, as Govern¬ 
ment’s Exhibits. 

Mr. Mitchell. Objections to all of them, your Honor. 

The Court. Objections overruled. They may be admitted 
in evidence. 

Mr. Mitchell. Your Honor doesn’t care to hear the basis 
for the objection? 


The Court. Old you desire to make an additional state¬ 
ment: you may make it out of the presence of the jury by 
coming to the bench. 

The Court will withhold its ruling. The Court was of 
the impression that the statement of objections was the en¬ 
tire objection to be made. 

If counsel desires to amplify the objection, the Court will 
hear counsel and you may come to the bench, and the ruling 
on the objection will be withdrawn at this time. 

You may approach the bench. 


94 Mr. Mitchell. If it please the Court, with refer¬ 

ence to the evidence that lias here been proffered by 
the Government 1 respectfully move your Honor, at this 
time to reconsider the motion to suppress it. The basis for 
that motion, your Honor, being several. 

First, it is the contention of the defense that the warrant 
which was obtained in thi-s cause and pursuant to which the 
officers purportedly acted, was improvidentially is- 
9f> sued, an is insubstantial and insufficient on the 
face. 


• ••••*•%** 

lib Xow, I might say this to your Honor, too, for this 
consideration: a full argument, a full consideration 
of this motion has not been had at any time. T stated— 
Mr. Smithson. I object to that, your Honor. It was 
called up and set down especially for a motion, and was 
heard by the judge. 

117 Mr. Mitchell. And you know just what happened. 

There was a summary proceeding, and I think I 
should be fair with the judge and tell him. 

(The proceedings were resumed at 2 o’clock p.m., 
at the expiration of the recess.) 
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Mr. Smithson. I again renew mv motion made just pre¬ 
vious to the oral argument which was held out of the hear¬ 
ing of the jury, that the Government’s Exhibits, as pre¬ 
viously outlined, Exhibits 2, 3, 4, 3, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, as I previously stated, and all the 
objects which were contained within each one, be admitted 
into evidence. 

The Court. You are offering them, in other words; is that 
right ? 

Mr. Smithson. Yes, your Honor. 

Mr. Mitchell. And I am objecting for the reasons pre¬ 
viously stated to you as to all of them. 

And whatever specific objections were made to any of 
those that affect the respective defendants individually. 

The Court. Objections made by defendants’ counsel indi¬ 
vidually and specifically for the respective defendants is 
noted, and the objection is overruled. 

The evidence offered will be received. 

• •••••*••* 

125 Arthur H. Molle resumed the witness stand and 
testified further as follows: 

Cross-examination. 

By Mr. Mitchell: 

Q. Officer Molle, I believe that you first commenced testi¬ 
fying on direct, you stated that you had certain—had re¬ 
ceived certain information, and that you had received this 
from someone; that you had received this information from 
someone that you had received information from on prior 
occasions; is that true? A. Yes, sir. 

Q. Where were you when you received this information? 
A. I don’t recall exactly, sir. Somewhere in the District. 
I don't remember just where because I have talked to this 
person on various occasions. 
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Q. Did you talk to them personally or did you talk to 
them by phone? A. Xo. Personally. 


• • * • 


• • • # 


Mr. Smithson. Objection, your Honor. 

«••••**••• 

120 I object because it is a devious method to obtain 
information which he cannot directly get, and that 
is the name of the informer. 

127 But with respect to the matter of inquiring into 
the source of the information, the Court feels that 
it is not a proper subject for inquiry and. if it is not a 
subject for inquiry, then the adjective questions as 
12S to where he was when he got the information, and 
all the other elements, uf that nature, the Court a 
fortiori feels not admissible. So the Court is going to sus¬ 
tain the objection to this line of testimony. 


The Court. If the informer cannot—if the identity of the 
informer cannot be inquired into, as the Supreme Court 
has stated, then the Court is unable to see the logic for 
the admissibility of evidence of the surrounding circum¬ 
stances, because the identitv of the informer is of greater 
probative force than evidence of the surrounding circum¬ 
stances under which the information was transmitted. As 
the Court views it: so that the Court's ruling is that the 
Court will sustain the objection. 

Mr. Mitchell. I object to the Court's ruling. 

• •••••••it 
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Q. Did your informer ever tell you he had been in these 
premises 735-A? A. Xo, he didn’t tell me that. 

129 Q. I believe you testified, sir, that on April 2, you 
made a telephone call? A. Yes, sir. 

Q. Did you ever know who you talked to? A. Xo, sir. 

Q. And on none of the occasions did you ever know who 
you talked to; is that correct, sir? A. Xo, sir. 

Q. After you had been issued a warrant and you went to 
the seven hundred block of Rock Creek Church Road, did 
you have with you a United States Marshal? A. Did we 
have a marshal? 

Q. Yes? A. Xo, sir. 




Q. Did you make any attempts to procure a marshal? 
A. Xo, sir. 

Q. Incidentally, sir, did you ever attempt to have the 
source of your information swear to a warrant or an 
affidavit? A. Xo, sir. 

*••••••*•• 

130 Q. Did you know where in that house you were going 
to? A. Xo, sir. 

• ••••••••• 


Q. In addition to this search warrant that you had. sir, 
did you have arrest warrants for anyone? A. Xo, sir. 

Q. Xow, after having knocked on the door, how— 
131 did you knock first or ring first, sir? A. I rang first. 


Q. And, after having rang the bell, how long did you 
wait, sir, before you knocked? A. Five seconds, maybe. 

• ••••••••• 
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Q. Now, bow long, sir, after knocking was it before you 
knocked with the axe ? A. I would say about ten more sec¬ 
onds, because I rang the bell again. 

Q. So you would say from the time of your arrival on 
the front porch there until the time that you broke into the 
first door, approximately fifteen or twenty seconds would 
have elapsed; is that correct? A. That’s right, sir. 

• ••••••••• 

132 Q. The doors to these two premises are somewhat 
close together? They are adjacent doors, aren’t 
they? A. The two premises? 

Q. Yes? A. Yes, each end of the building. 

Q. Now, then, after you had used your axe and had gone 
in the door, you then encountered a second door; is that 
correct, sir? A. Yes, sir. 


Q. Now, did you use your axe on the second door also? 
A. Yes, sir. 

Q. Xow, then, there came a time after the lapse of just 
a few seconds when vou entered the second door, that vou 
saw the defendant, Washington: is that correct, sir? A. He 
was there immediately upon entering the second door. 

»••••••••• 

133 A. As a matter of fact, he opened it. He un¬ 
locked it. 

Q. And that was the only thing you saw him do at any 
time; is that correct, sir? A. Yes, sir. 

Q. Xow, I believe that you mentioned that you had taken 
certain papers, certain miscellaneous data off the person 
of the defendant, Washington. You didn’t take any num¬ 
bers slips off of him, did you, sir? A. I didn't see any num¬ 
bers slips on him, no, sir. 




136 Q. Xow, when you first came in, and as you gained 
entry to this first small liallwav here, did vou go 
here, here, or immediately up the steps? A. Xo, I tried 
both the lower doors first. 

Q. You tried both the lower first floor doors first; is that 
correct, sir? A. Yes, sir. 

138 Q. Well, let me ask you this question, sir: Did you 
observe a number of rooms when you made your trip, 

as you state, from here down this hall? A. I observed at 
least two other rooms. Maybe more. 

139 A. There was a kitchen back there somewhere. I 
did see a kitchen. 


Q. At any rate, sir, it was this most extreme room of 
these premises in which you saw the defendants, Wallace, 
King, Turner and McKnight; isn’t that true, sir? A. Yes, 
sir. 

• ••••••*•* 

140 Q. Do you know, then, of your own personal knowl¬ 
edge where they were when you entered ? A. I do not. 

• ••••*•••• 


Q. Xow, is it your present testimony, sir, that you don’t 
know how many rooms or apartments there are on that 
floor? A. I would hesitate to say just how many there are. 

Q. Were you able to determine, sir, that there were sep¬ 
arate dwellings on that floor? A. Xo, sir, I had no way to 
determine that. 
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Q. You, at that time, Officer Molle, did not know 
which part of the premises was occupied by either 
of the persons whose names you have mentioned, that is, 
either Reuben Major or Jesse Grear, did you? A. I was 
satisfied that they occupied the entire premise. 

142 Q. You didirt know of your own personal knowl¬ 
edge, did you. Hr? A. I didn't know otherwise either 

I didn't know. 

Q. You didn't know. That is the answer. Xow, you didn't 
know that it was an apartment dwelling either at the time 
you went there, did you, sir? A. I did not, sir. 

Q. Xow, on the occasion of these telephone calls that you 
have made, you never placed a bet with anyone, did you? 
A. Xo, sir. 

Q. Xow. on the date in question, do you, as a matter of 
vour own knowledge, know that a lottorv was run? A. Yes, 

■ V • 

sir. I know that to be so. 

Q. How do you know that. Officer Molle? Do you know 
what track the races were taken from? A. Well, I would 
have to see the paper to tell you what track they were being 
taken from then. 

Q. Well, how do you get that information? A. Well, 

143 I get it from gamblers. 

Q. Well, what gambler did vou get it from on thi< 

day? 

14G (,). And anyone who was interested could listen to 

the radio and get the number; is that correct? A. 
Yes, sir. 

Q. Anyone who is interested could buy an afternoon 
paper and get the number; is that correct? A. Yes, sir. 

Q. And as you say, or could look at the Bulletin and get 
the number? A. Yes, sir. 
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Q. But you don't know what particular track the races 
which culminated in the number were taken from, do you. 
sir? A. On that date, I do not know or recall, sir. 

• ••••••••# 

Q. Are you prepared to say whether any consid- 
147 eration was passed for any pieces of those papers 
that you have identified? A. Xo, I can't sav that 
there was any consideration passed. 

Q. Now, showing you pieces of paper like this, those are 
regulation numbers slips, aren't they? You recognize them, 
don't you? A. Yes, sir. 

Q. And you don’t know when those were placed, do you. 
sir? A. Xo, sir. 

*••••••#«» 

14S Q. But of your own personal knowledge, you don’t 
know whether they represented work of the day pre¬ 
vious or not, do you ? A. Just my opinion. 

Q. I say, as a matter of fact, you don’t know; is that 
correct, sir? A. Xo, sir. 

Q. By that answer you mean “Xo, you don’t know”; is 
that correct? A. Yes, sir. 

Q. Xow. you didn’t observe anyone play a number, did 
you, sir? A. Xo, sir. 

Q. You didn’t observe anyone play a horse, did you, sir? 
A. Xo, sir. 

Q. Xow, I believe there was some testimony with refer¬ 
ence to some number books. All of the number books which 
you recovered were used number books, were they not, sir? 
A. I don't recall recovering any unused number books, no, 
sir. 

Q. Xow, at the time you made entry into these premises 
and the time you saw the defendant, Washington, did you 
then announce to him, sir, that he was under arrest? A. 
Xo, sir, I did not. 
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149 Q. Did anyone in your presence indicate to him 
that he was under arrest? 


Q. Well, do you know any reason why he wasn’t permit¬ 
ted to "o out the door ? A. Well. ves. I told Officer Krenitskv 
before we went in there to watch the door and not let any¬ 
one out. That might have been one reason. 

Q. As a matter of fact, you surrounded the two houses; 
is that correct, sir? A. Yes, sir. 

• ••••••••• 

loO Q. Xow, after you went into 735-A and you went 
into this room, I believe you stated that you saw two 
telephones there at that time, did you not, and you attempted 
to communicate with the telephone company to find out what 
the other number was, didn't you? A. I did not, no, sir. 

Q. Did anyone in your presence do that? A. Yes, sir. 

Q. Who was that? 

151 A. Inspector Blick. 

Q. Xow, did you at that time have available to 
you the Randolph number? A. Yes, sir. 

Q. But, notwithstanding that. Inspector Blick was trying 
to get that number from the telephone company? A. He 
was attempting to verify it, sir. 

*•*••••••• 

Q. Xow, a run-down tape represents the receipt of some 
past day, doesn't it? 

In other words, sir, if I were to have a run-down tape on 
my person today, that run-down tape represents a trans¬ 
action that took place yesterday or some prior day; is 
that correct* A. It would, yes, sir. 


152 
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Q. Incidentally, Officer Molle, did you or anyone else in 
your presence ask the defendants or anyone of them for per¬ 
mission to search their person? A. Xo, sir. 

*•*••••••# 

154 Q. It is your testimony that you didn't search on 
the first floor at all? A. Other than trying those two 

doors I did not, sir. 

Q. You did not personally see any of these defendants do 
anything other than the time they were brought into the 
room where you were? A. I didn't see them do anvthinjr. 

Q. In any of those conversations, did you ever ask 

155 for anyone? 

Mr. Mitchell. Objection. 

The Court. Overruled. 


Q. For whom did you ask? 

Mr. Mitchell. Objection. 

The Court. He may answer. 

The Witness. I asked for “Wash.” 

. ... 

Q. Did anyone answer the phone in response to your 
request? A. Yes, sir. 

156 Mr. Mitchell. Objection. 

The Court. The Court is going to rule that this witness 
may state for whom he asked. That ruling has been made. 
Now. ■with respect to anything that was said by any per- 
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sou presumably at the other end of the line, or any voice 
or anythin" that was expressed through the medium of any 
voice heard over that telephone, the Court will not permit 
that evidence. 


15S The Court. He has answered, “No, I don’t know 
to whom I talked." 

• ••••••••• 

159 Mr. Mitchell. My only objection, so I will get it 
on the record, is that he can’t even say what he said. 


Q. You were asked, I believe, on cross-examination. 
Officer, at the time before you went to these premises you 
did not know whether or not 735 or 735-A was an apart¬ 
ment house, or an apartment building; is that correct? A. 
Yes, sir. 

Q. Do you at this time know whether or not it was an 
apartment building? A. I would say it was not, sir. 
160 Q. And upon what do you base that, sir ? A. AY ell, 
upstairs, I saw no locked doors to indicate a separate 
apartment. All the doors were open, I can recall. 

Downstairs there was one locked door; the one directly 
in front of the entrance. 

There was another locked door on the left, hut that was 
a door connecting the two houses. 

• *••*••*** 

162 Q. And, as a matter of fact, sir, slips are often 
dated. Isn’t that true, sir? A. It is very rare, sir. 
Q. They are. though, on occasion; isn’t that true? A. 
Yes. on occasions. 

• ••••••••• 
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Q. So you have no personal knowledge that any of the 
slips were played that day, do you, sir? A. Xo personal 
knowledge, no, sir. 


163 Wallace K. Valentine 

Direct examination. 

By Mr. Smithson: 

164 Q. And when you got there, what did you do per¬ 
sonally ? 


A. I went up to the rear, and I went up to the second 
floor, which was a second floor porch landing up there, and 
there came a time when I noticed 

• ••••••*#* 


165 A. I saw three colored men, later identified as 

166 McKnight, King, and Turner. 

Q. And when you saw them, what were they doing? 
A. They were approaching the back door. 

Q. And as they were approaching the back door, what 
did they do ? A. They stopped. There came a time when 
they stopped and walked back into the premises. Back 
into another room, and then Sergeant Bonaccorsav opened 
the back door, and I went in the kitchen of the premises, 
and began searching the kitchen. There is a little room 
immediately off to the right as you enter through the back 
door, which contains a refrigerator and which the defend¬ 
ant, Wallace, was in there. Tim door was closed. I opened 
the door and looked in there. 
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Q. Opened the door to this room? A. Opened the door 
to this little room off to the right. I says, “What are you 
doing in here?” She savs, “I am hiding. I am scared.” 
So. I says, “Well, go on in where the others are.” 


173 Cross-examination. 

By Mr. Mitchell: 

Q. Officer, at the time you went to the back of the premises 
73.3 and 733-A, and immediately prior thereto, you didn't 
know where in these premises you were going to, did you? 
A. Xo, sir. 

Q. And. as a matter of fact, no one else in the group 
knew exactly where they were going, did they, sir ? A. We 
knew we were going to 735 or 735-A. 

Q. But where in the premises was unknown? A. Where 
in the premises was unknown at the time, yes, sir. 

177 Q. So, sir, when you came into the premises and 
when you first saw the defendants, they were in a 
room about two rooms removed from where you were at 
the door: isn't that correct, sir? A. Xo, sir. The first 
time I saw three defendants, the three male defendants 
other than Washington, were when they were running into 
the kitchen. I was peeking through the back door. 

• •#••••••• 

180 Q. Xow, you also saw that same equipment, a sim¬ 
ilar type of equipment, back in the back part there 
where you say that it sits over to the right, didn’t you? 
A. Yes, sir. 

Q. You saw there was a kitchen in that section, wasn’t 
there? A. Yes, sir. 


Redirect Examination 
By Mr. Smithson: 

Q. Did you look in that frigidaire that was in that 

181 room? A. Yes, sir. 

Q. What did you find in there? A. I think there 
was a few cokes in there. It wasn't used very much. 

*••••••••• 

182 Nunzio Bonaccorsy 

• ••••••••• 

Direct examination. 

By Mr. Smithson: 

• ••••••••• 

189 Q. And when you went in there, what did you see, 
sir? A. I saw four adding machines, numerous 

amounts of numbers slips, scratch sheet- 

Mr. Mitchell. That is all subject to objection, your Honor. 
The Court. Objection noted. Objection overruled. 

The W itness. Scratch sheet, horse bet slips, a numerous 
amount of change, and bills. 

• ••••••«•• 

190 Q. Where did you first see the defendant, Mc- 
Knight? A. I saw him back in the kitchen. 

Q. Was he alone? A. No, sir, he had the defendant. 
Turner and the defendant. King back there with him. 

Q. What, if anything, were they doing? A. They were 
just sitting around when I got there. Some of them were 
standing up and some of them were sitting around. 
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Q. Did there come a time when you saw the defendant, 
Wallace? A. Yes, sir. 

Q. Where did you see her for the hrst time? A. When 
Detective Valentine brought her out of the closet. 


191 Q. Did you question the defendant, McKnight? A. 
I did. 

Q. Where and when? A. 1 don't recall whether it was 
in that room or at the Police Headquarters, but he had 
nothing to state at all. 

The Witness. I asked him if the slips were his, and who 
the money belonged to that was taken off of him. 

192 Q. Did he make any answer ? A. Yes. lie did. He 
said it was his money. 


Q. Did he make any statement relative to the slips that 
were in that room? A. Yes. He said he didn't have any¬ 
thing to do with the slips. 

Q. Did you question the defendant. Wallace? A. Yes, I 
talked to the defendant Wallace. 

Q. Where did you question her and when? A. I don't re¬ 
call whether that was at the house or whether that was at 
Headquarters, and she stated she didn't have nothing to do 
with anything: that she was just there visiting. 

• ••••••••• 


Q. Did you question the defendant. Turner? A. Yes, I 
questioned the defendant. Turner, and Turner said that the 
monev was his; that he didn't have nothing to do with the 

• f v 

slips either. 

Mr. Mitchell. Officer, when you speak of the money, iden¬ 
tify it so we will know which money. 
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The Witness. The money that was taken from him. 
Mr. Mitchell. The monev taken off his person was 
his? 

The Witness. Yes, that is correct. 


Q. And he had nothing to do with the slips, he stated? 
A. That is what he said, yes, sir. 

Q. Officer, did you have occasion to go in the premises 
known as 735 Rock Creek Church Road? A. Yes, sir, I did. 

• ••••••••• 


194 Q. Officer Bonaecorsy, did there come a time that 
some member of your squad called the Juvenile 
agency or division of the Police Department? A. Yes, sir. 

Q. And do you recall who that was, sir? A. I don’t re¬ 
call whether that was me or some other member of my squad 
who called the Juvenile Bureau? 

Q. There was a small boy there ? A. There was a juve¬ 
nile there, yes. 


195 A. I remember she said she was just there visiting. 

Q. Officer Bonaecorsy, at the time that you went to 
those premises, you did not know where in those premises 
you were going to. did you, sir? 


A. Xo, sir, I did not. 

*••••••••« 


A. I knew we were going to 735-A, and also to 735. 


4 S 

Q. Incidentally, Officer Bonaccorsy, you didn't have any 
arrest warrants in your possession, did you? A. Xo, sir, 
I did not. 


196 A. When we first saw him, we were in the hallway. 

Q. He was at the door, then, wasn’t he? A. Xo, 
sir. We had alreadv crashed through the door. 

• w 


Q. And you are positive he didn't open the door and let 
you in? 

*#•••••••• 


The Witness. If the defendant, Washington unlocked the 
door, he unlocked it after we chopped a hole in it big enough 
for us to walk through. 


200 Q. Officer Bonaccorsy, were you present when the 
defendant, Washington was searched? A. I don’t 
know whether I was in that room or not. 

Q. Was he searched before he went upstairs, to your 
knowledge? A. Xo, he wasn't searched until after he got 
upstairs. 

Q. Do you recall whether his money was taken from him 
and placed on the table ? A. Of course, all the money on the 
table he claimed, and the money that was taken from him, 
I don't recall whether that was placed on the table too or not. 

• ••••••••• 


Q. Did there came a time that you went into 735? 
A. Yes, sir. 


202 
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Q. Now, liow did you gain*entry into those premises? A. 
The defendant, Washington, brought me over there. 

203 Q. Did you request that he do that? A. I did, sir. 

• ••••••••• 

204 Q. Did you ask him to take you up there? 

• ••••••••• 


A. I don’t recall directing him up there, but I could have. 
Q. At any rate, sir, you had directed that he not be per¬ 
mitted to go out, hadn't you? A. Positively. 

Q. Incidentally, Officer Bonaccorsy, did you have an ar¬ 
rest warrant for anyone? A. No, sir, I had a United States 

Commissioners’ Warrant for 735-A- 

Q. The question was: did you have an arrest warrant for 
anyone? A. No, sir. 

205 Q. At the time you went to these premises—I be¬ 
lieve you may have answered this, I am not certain, 
sir—you weren’t certain where you were going, were you, 
sir, in the premises itself? A. I was looking for the office 
where the telephone was where Detective Molle- 

*•••••#••• 

A. I didn’t know where in the premises the telephone 
was at, no, sir. 

Q. Had you ever been in these premises before? A. Never 
in my life. 

Q. Had anyone in your company been in the premises be¬ 
fore to vour knowledge? A. Not to mv knowledge. 

207 Q. Now, then, when you went to the back—you say 
you went immediately to the back—would you tell us 
what, if anything, you saw the defendants do, any of those 
other than the defendant. Washington, who you say was at 


so 


that timr in the custody of Officer Molle? A. Some of them 
were sit tin a: down, and I don’t know, one or two of them mav 
have been standing up. Just sitting there. 

Q. You didn't see them commit any violation of the law 
at that time, did you? A. 1 didn't see them, no, sir. 

*•*»»••••• 


211 Q. Now, you have testified that when you went in 
there, you didn't know the nature of the building in 

735-A: is that correct? A. Xo, sir, I didn't know the layout 
of the building. 

212 Q. Officer, I show you Government’s Exhibits 1-B 
and 1-E and ask you to look at those exhibits, please. 

Examine 1-B, please. Do you see a stove present in 1-B? 
A. I think that is a sink. 

Q. That is a sink? 

Q. Now, examine 1-E. please. Do you see an icebox in 
there? A. I see the edge of a frigidaire, yes, sir. 

218 Q. Prior to the time of going to those premises, sir. 

did you obtain the services of a United States Mar¬ 
shal? A. Xo. sir, I did not. 
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Xos. 11,330-11,334 


STATEMENT OF QUESTIONS PRESENTED 

1. Whether the search warrant, which was based on an 
affidavit stating facts obtained from a reliable informant, 
and from phone calls made to check the informant's report, 
was issued upon a proper showing of probable cause ? 

And whether appellants had standing to challenge the 
validity of the warrant ? 

2. Whether the trial court properly refused to permit the 
police officer who obtained the warrant to be cross-examined 
as to the circumstances surrounding his contact with the 
informant ? 

3. Whether the trial court properly permitted the police 
officers, who had been qualified as expert witnesses with 
respect to the numbers game, to identify certain articles 
as gambling paraphernalia ? 

4. Whether the evidence was sufficient to support the 
conviction of Washington for operation of a lottery and 
possession of numbers slips ? 

5. Whether the evidence was sufficient to support the 
conviction of McKnight, King and the other two appellants 
for operation of a lottery? 


(i) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xos. 11,330-11,334 

Othello Washington, Ralph McKnight, Charles King, 

ET AL., APPELLANTS 

V. 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 
TIIE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 

On June 4,1951, a four count indictment was filed against 
the five appellants. The first count charged them with 
managing, carrying on and promoting a numbers game, in 
violation of D. C. Code (1951). §22-1501: and the second 
charged them with possession of numbers slips, in violation 
of I). C. Code (1951), § 22-1502. The third and fourth 
counts charged them with operation of a place for betting 
on horse races. (J.A. 15-16.) Pre-trial motions to suppress 
“the evidence in the subject cause’’ were denied (J.A. 
1S-2S). After a jury trial, appellant Washington was con¬ 
victed on the first and second counts and was sentenced to 
imprisonment for a period of 6 to IS months (J.A. 32-33). 
Appellants McKnight and King were convicted on the first 
count and sentenced to imprisonment for 5 to 15 months, 


(1) 


0 


and 3 to 9 months, respectively (J.A. 34, 36). The other 
two appellants were convicted on the first count and were 
placed on probation (J.A. 33. 37). 

The Issuance of the Search Warrant *.—The proceedings 
against appellants began when Officer Molle appeared 
before the Commissioner on April 11, 1951. and executed 
affidavits in support of his request for search warrants for 
the premises at 735 and 733-A Rock Creek Church Road, 
X.W. In the affidavits he stated that he had reason to 
believe that certain property used in promoting a lottery 
was being concealed in the premises in question (J.A. 7, 
12). In support of the affidavits he submitted a sworn 
Statement of Facts in which he stated: that he had received 
information, from a source which had in the past proven 
reliable, that a numbers game was being conducted over 
telephones Tuekerman 4840 and Randolph 3699 at the Rock 
Creek Church Road premises, and that it was the head¬ 
quarters of appellant Washington who was already known 
to the officer as a numbers operator: 1 that on April 2, 1951, 
he called one of the phones and asked, * 4 What do you have 
for the first one.** to which the person answering replied, 
* 4 2*’: that he made similar calls with similar results on 
April 3. twice on April 4. twice on April 7. and in each 
instance the answer given proved to be the correct number 
for the day: that he knew Washington was known among 
his associates as “Wash", and on April 5 and again on 
April 10 he called and asked to speak to ‘‘Wash**, with the 
result that “Wash" was summoned to the phone in both 
instances: that on April 10 he called again two minutes 
later and asked. “Do you have the first one**, to which the 
replv was. “We don’t have anvthing vet:” and that all of 
his calls were made between 3:13 pan. and 4:15 pan. (J.A. 
S-9). 

On the basis of Officer Mode’s affidavits and statement 
the Commissioner issued search warrants for the premises 
on April 11. the same day the application was made (J.A. 
10-11. 13-14). The returns indicate that the warrants were 

1 See the record in this Court in McKnight . Washington, King , 
et al. v. United States. Xo. 10.163. 
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executed on April 11, at 3:17 p.m., and that the officers 
seized six telephones, a larire quantity of numbers slips, 
four adding machines, a radio, scratch sheets, coin 
wrappers, a large quantity of unused numbers slips, some 
other gambling paraphernalia, and about $1500 in cash 
(J.A. 11, 14). 

The Motions to Suppress the Evidence .—On July 2, 1951, 
each of the five appellants filed a motion to suppress “the 
evidence in the subject cause.” ■ None of the five motions 
described this “evidence in the cause” with anv greater 
particularity. (J.A. 18-27.) 

Washington's motion alleged (J.A. 18-19) that on April 
11. 1952, the day of the search, he was lawfully possessed 
of the premises in question: that the premises were entered 
and he was arrested in violation of his constitutional rights; 
and that the search warrant was issued without probable 
cause. But it did not allege that anything had been seized 
from these premises, despite the fact that Washington had 
been given a receipt by the officers (J.A. 14). And it did 
not allege that Washington himself had been searched, or 
that anything had been seized from his person. 

McKnight, King and the other two alleged in their mo¬ 
tions (J.A. 20-27) that they were lawfully in the premises 
on April 11 : that they were arrested without probable cause 
and in violation of their constitutional rights; that the 
search warrant was insufficient: and that “the articles 
seized” were seized in violation of their rights. The mo¬ 
tions did not say what articles had been seized, or that any¬ 
thing had been seized from the persons of these four appel¬ 
lants. or that they claimed any interest in the premises, or 
that they claimed ownership of any of the articles seized. 

- The motions were styled. “Motion to Quash Search Warrant and 
to Suppress Evidence.” A motion to quash the warrant was ob¬ 
viously futile at this stage, for the warrant had long since been exe¬ 
cuted and there was nothing left to quash. See Wyche and Thorpe 
v. United States, Xos. 10993-10994. decided November 23. 1952, 
cert. den. March 3. 1952: and Gorland v. United States. No. 11275. 
decided June 19. 1952; and see the Government’s treatment of such 
a motion in its briefs in the Wyche and Gorland cases. Cf. also. 
United States v. McXeil. Mun. Ct. App.. No. 1237. decided October 
23. 1952. 
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The motions were argued on October 2, 1951, and denied 
the same day by Judge McGuire.' 5 


At the outset of the trial proceedings before Judge Mc¬ 
Laughlin. counsel for appellants stated that he intended 
“to rely** upon all motions he had previously made (J. A. 
40). He thereafter objected to the introduction of all the 
seized evidence, apparently on the theory that appellants’ 
constitutional rights had been violated by the search (J.A. 
46-61). He also objected to all evidence which might have 
gone to establish probable cause for the issuance of the 
search warrants (J.A. 40-44, 71-72). After Officer Molle, 
the Government's principal witness, had identified all the 
seized evidence and the prosecutor was about to introduce 
it. counsel asked Judge McLaughlin “to reconsider the 
motion to suppress** on the ground that the warrant had 
been issued without probable cause (J.A. 62). Counsel 
argued at great length that the affidavit upon which the 
warrant was issued was insufficient “on the face of it" to 
establish probable cause for issuance of a search warrant 
(R. 94-117). Judge McLaughlin carefully reviewed the 
sufficiency of the facts stated in the affidavit, found that 
they established probable cause, and again denied the 
motion to suppress (J.A. 62-63: R. 117-122). 

The Evidence to Support the Verdict .—Officer Molle testi¬ 


fied that he had received information from a reliable source 
as to the use of two telephones in a two-familv semi-de¬ 
tached home at 735 and 735-A Rock Creek Church Road, 
X. AV.. that he made calls to these phones on six different 
days during the middle of the afternoon—one call being 
answered by a woman—. and that on April 11, 1951, he 
obtained a search warrant on the basis of the information 
thus obtained (J.A. 40-43, 63-65, 71-72). A few minutes 
prior to the raid he called one of the phones, and it was 
again answered by a woman (J.A. 61). Armed with the 
warrant he and other officers went to the front door of 


3 The transcript of this hearing was designated by appellants for 
inclusion in the record before this Court (.I.A. 39*.' However, they 
failed to file a copy of the transcript in the District Court and it 
has not been included in the present record (R. 330 >. 
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735-A shortly after 3:00 p.m., rang the bell, waited about 
five seconds, knocked, and then ran" the bell again (J.A. 43- 
44, 65-00). Receiving no answer, but hearing sounds of 
many footsteps on the second floor, the officers, after wait¬ 
ing fifteen or twenty seconds in all, forced the door open 
with an ax by breaking a small glass pane (J.A. 44-45, 60; 
R. 27-2S). Finding themselves in a small vestibule con¬ 
fronted by another locked door, they broke one pane of 
glass in this second door and reached through to open it 
(J.A. 45, 06). At this point Washington called from the 
inside, “Don't break the door: I'll open it” (J.A. 45, 60). 
As soon as Washington had unlocked the door the officers 
said to him, “Where is your work?,'' and Washington, 
seeing that they intended to search the house, said, “The 
stuff is upstairs'’ (J.A. 45-46, 06). At the top of the 
stairs they found an open room containing several tables on 
which they saw four adding machines, a large quantity of 
numbers slips and horse bet slips, a scratch sheet, some 
run-down tape, a radio, and a large amount of money (J.A. 
40. 50-55; R. 130). In a closet in the room they found boxes 
of coin wrappers and brown manila envelopes (J.A. 5*2). 
Boxes on the floor contained numbers slips, some money, 
scratch pads and paper slips (J.A. 53-55). Officer Molle was 
questioned at great length on his qualifications as an expert 
on the numbers racket (J.A. 53, 56, 6S: R. 11-12, 44-47, 52-57, 
05-00. 138, 151-152, 101), and stated that all the above arti¬ 
cles are normally found in a numbers headquarters (J.A. 
50). Pictures were taken of the room in which the articles 
were found (J.A. 40-47). The pictures were introduced in 
evidence and clearly reveal signs of very recent activity 
(J.A. 46-47: Gov. Ex. 1-A, 1-B, 1-C, 1-D, 1-E). 

Officer Molle further testified that no one was present 
in the room when he first entered it, but that all five appel¬ 
lants were brought into the room by other officers a few 
minutes later (J.A. 47-4S: R. 36-39). He searched Wash¬ 
ington at that time and found on him a large sum of money, 
various papers containing lists of names with amounts of 
money alongside and a good many telephone numbers, and 
adding machine paper containing numbers, names, and 
amounts of money (J.A. 49-50). A total of $1999.97 was 


6 


found on "Washington's person and on the table (J.A. 50). 
He claimed that all the money on the table belonged to him 
(J.A. 50, 61). but he refused to give any explanation of the 
other articles (J.A. 51-52). The officers also found several 
coats lvimr on the door in the room (J.A. 56-57; R. 79). 
McKnight *s coat contained two run-down tapes (J.A. 57). 
Two coats belonging to Turner were found to contain 
money, one having about >40 in change, and the other $10 to 
$20 in change (J.A. 57-59; R. 86-87). Over $300 was found 
on Turner's person and about $40 on McKnight (J.A. 60). 
"While the officers were in the room, a period of about a half 
an hour, the two telephones rang about every fifteen seconds 
(J.A. 59-60). 

On cross-examination defense counsel endeavored to learn 
from the officer where he was when he had received informa¬ 
tion from his informant, and whether he had talked to the 
informant personally or by phone. The Government ob¬ 
jected that this was an attempt to learn, indirectly, the name 
of the informant. The officer had already answered that 
he had received the information personally, but the court 
sustained the objection to further questioning on this line. 
Defense counsel took exception to the ruling, on the ground 
that he had no means of determining whether the informa¬ 
tion was reliable unless he could cross-examine in this man¬ 
ner. (J.A. 63-64; R. 126.) 

Officer Valentine was qualified as an expert witness on 
the numbers racket (R. 167-172). He testified that he went 
to the rear of the premises when the other officers were 
going to the front door (R. 163-164). He went up the out¬ 
side steps to a porch at the rear of the second floor. Look¬ 
ing through the porch door he saw McKnight, King and 
Turner running back through the kitchen toward the door 
he was looking through. They stopped and walked back 
toward another room. Another officer then opened the 
door for him and he entered and searched the kitchen. In 
a small room off the kitchen he discovered the woman, Wal¬ 
lace, who said, “I am hiding. I am scared.'' (J.A. 73-74; 
R. 165-166.) 

Officer Bonaceorsy was also qualified as an expert wit¬ 
ness on the numbers racket (R. 184-1S9). He corroborated 
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tlio testimony of Officer Molle as to the evidence discovered 
in the second floor room and as to the search of the person 
of Washington (J.A. 75, 78; K. 184, 189). McKnight and 
Turner stated to him that tlie money taken from their per¬ 
sons belonged to them, but they claimed that they had noth¬ 
ing to do with the slips (J.A. 76-77). 

Appellants did not take the stand and offered no evi¬ 
dence in their own defense. 

STATUTES AND RULE INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly or indi¬ 
rectly, any policy lottery, policy shop, or any lottery, or 
shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn in 
any lottery, or in a game or device commonly known 
as policy lottery or policy or shall, for himself or 
another person, sell or transfer, or have in his pos¬ 
session for the purpose of sale or transfer, a chance or 
ticket in or share of a ticket in any lottery or any such 
bill, certificate, token, or other device, he shall be fined 
upon conviction of each said offense not more than 
$1,000 or be imprisoned not more than three years, or 
both. The possession of any copy or record of any 
such chance, right, or interest, or of any such ticket, 
certificate, bill, token, or other device shall be prima 
facie evidence that the possessor of such copy or record 
did, at the time and place of such possession, keep, set 
up, or promote, or was at such time and place concerned 
as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lot¬ 
tery, policy shop, or lottery. 

§ 22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certificate, 
bill, slip, token, paper, writing, or other device used, 
or to be used, or adapted, devised, or designed for the 
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purpose of playing. carrying; on, or conducting: any lot¬ 
tery, or the game or device commonly known as policy 
lottery or policy, he shall be fined upon conviction of 
each said offense not more than 80 OO or be imprisoned 
for not more than six months, or both. 

Rule 41 (e). Federal Rules of Criminal Procedure, 
provides: 

Motion for Return of Property and to Suppress 
Evidence .—A person aggrieved by an unlawful search 
and seizure may move in the district court for the dis¬ 
trict in which the property was seized for the return of 
the property and to suppress for use as evidence any¬ 
thing so obtained on the ground that ( 1 ) the property 
was illegally seized without warrant, or ( 2 ) the war¬ 
rant is insufficient on its face, or (3) the property 
seized is not that described in the warrant, or (4) there 
was not probable cause for believing the existence of 
the grounds on which the warrant was issued, or ( 5 ) 
the warrant was illegally executed. The judge shall 
receive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi¬ 
dence at any hearing or trial. The motion to suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may enter¬ 
tain the motion at the trial or hearing. 

SUMMARY OF ARGUMENT 

I 

The affidavit upon which the search warrant was issued 
stated that the officer had received reliable information that 
two phones in the premises were being used to conduct a 
numbers business, and that it was 'Washington’s head¬ 
quarters: that he knew Washington to be a numbers opera¬ 
tor; that he called the phones a number of times and received 
answers which indicated the operation of a numbers game: 
and that he asked for “Wash”, and “Wash” was summoned 
to the phone. This was clearly probable cause for issuance 
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of a search warrant within the meaning of the Brinegar and 
Mills cases. 

Furthermore, appellants had no standing to challenge the 
warrant. W ashington's motion did not claim that anything 
had been seized pursuant to the search warrant. McKnight, 
King, and the other two appellants claimed no interest in 
either the premises or the articles seized, and did not claim 
that a search had been made of their persons. 

II 

Officer Molle began by testifying that he had received 
information that the premises was being used for gambling. 
Defense counsel then pointed out that he was simply chal¬ 
lenging the warrant on the ground that the supporting 
affidavit was insufficient on its face. Thereafter, the prose¬ 
cutor put in no more hearsay evidence to show probable 
cause for issuance of the warrant, and the jury were in¬ 
structed that the hearsay that had come in was not to be 
considered. Cross-examination of Officer Molle as to the 
source of his information was irrelevant, both because 
appellants had no standing to raise the issue of probable 
cause, and because this issue was excluded from considera¬ 
tion by the jury and was open for consideration by the judge 
only in so far as the affidavit on its face failed to show 
probable cause. 

III 

Police officers, properly qualified as expert witnesses on 
gambling operations, are obviously permitted to charac¬ 
terize certain articles as normally found at a gambling 
headquarters. 

IV 

The evidence was clearly sufficient to support the con¬ 
viction of 'Washington for operation of a lottery and pos¬ 
session of numbers slips. 

V 

The evidence was clearly sufficient to support the con¬ 
viction of McKnight, King and the other two appellants for 
operation of a lottery. 
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ARGUMENT 


The Motion to Suppress Was Properly Denied, Since There 

Was Prohahle Cause for Issuance of the Search Warrant, and 

Since Appellants Had No Standing to Raise the Issue 

Appellants nr true (Br. 0-11) that Officer Molle's affidavit 
was insufficient and failed to set forth facts constituting 
probable cause for issuance of the warrant. They argue 
that the affidavit contained only information obtained from 
an undisclosed unsworn confidential source and from tele¬ 
phone calls made by the officer, and that information ob¬ 
tained from neither of these sources is sufficient to establish 
probable cause. 

1 . Probable Cause for Issuance of the I Varrant. —In the 
first place, the asserted factual basis for this argument is 
thoroughly dishonest. Appellants begin by stating (Br. 9) 
that the warrant was issued upon the strength of Officer 
Molle's affidavit. Then they summarize, in barest possible 
outline (Br. 9-l(>) Molle's testimony, at the trial, to the 
effect that he had received confidential information as to 
gambling activities on the premises, and that he made 
several phone calls to the premises in which he asked what 
the “lottery number" was 4 and twice asked for “Wash". 
A number of admissions made by the officer, as to details 
which he did not know, are thrown in. Then appellants state 
(Br. 10), “The evidence aforestated is substantially that 
contained in the affidavit—." Suppose we take a look at the 
affidavit (J.A. 7-9)—or even at the brief summary we have 
given of it above {supra, p. 2). Officer Molle swore that 
he had received information, from a source whieh had 
proven reliable in the past, that a numbers game was being 
conducted on the premises, and that it was the headquarters 
of Washington, whom he knew to be a numbers operator? 
that he called the phones on a number of occasions and asked 


4 The officer’s actual testimony was that he asked, ‘‘What do you 
have for the first one” (J.A. 421. 

•'See the record in this Court in McKnight, Washington. King, 
et al„ No. 10.163. 
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such questions as, “What do you have on the first one”, or, 
hat is it today",—questions which obviously would mean 
nothin" except to a numbers operator; that in each instance 
he received an answer which turned out to be the correct 
number for the day; that lie knew Washington was known 
among his associates as “Wash”, and in both instances in 
which lie asked for him the person answering summoned 
“ 11 a$h' > to the phone; and that all of his calls were made 
in the middle of the afternoon—at a time when the results 
of the day are being tabulated in numbers headquarters. 

We submit that it is simply frivolous to argue that there 
was lack of probable cause. This is the same old discredited 
argument based on the same discredited line of cases. We 
have discussed the matter at length in a number of recent 
briefs. See De Bruhl v. United States. Xo. 11,SS9;° Gorland 
v. I nited States. Xo. 11,275; 7 Harvey and Mann v. United 
States. Xos. 11,082-11,OSS ; s Mills v. United States. Xo. 11,- 
046 f and I Vyche and Thorpe v. United States. Xos. 10,993- 
10,994. 6 7 8 9 10 There was obviously sufficient probable cause 
within the meaning of this Court's language in Mills v. 
I’nited States: 

There is no question as to the governing principles 
of law. They have been clearly stated in United States 
v. Rabinowitz. 339 U. S. 56 (1950); Brine oar v. United 
States. 338 U. S. 160 (1949): and Carroll v. United 
States. 267 Y. S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting officers' knowledge 
and of which they had reasonable trustworthy informa¬ 
tion sufficient in themselves to warrant a man of reason¬ 
able caution in the belief that an offense has been or is 
being committed? Brineyar v. United States, supra , 
at 175; Carroll v. United States, supra, at 162. And the 
validity of the arrest and search must be determined by 
its reasonableness in the light of the circumstances of 
the particular case. Brineyar at 176; Rabinowitz at 63. 

6 Affirmed July 3. 1952. certiorari denied October 2S. 1952. 

7 Affirmed June 19. 1952. 

8 Affirmed January 24. 1952. certiorari denied April 21. 1952. 

9 Affirmed April 24. 1952, certiorari denied October 6. 1952. 

10 Affirmed Xovember 23. 1951. certiorari denied March 3, 1952. 
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See also Brinegar v. United States, 338 U. S. 160, 173-176, 
and the decisions of this Court in the other cases noted 
above. 11 

2. Standing to Challenge the Warrant. —Furthermore, 
appellants have no standing to challenge the validity of the 
seizure of the evidence. They asked the court to suppress 
“the evidence in the cause," but not a single bit of evidence 
was identified. Appellant Washington, in his motion to 
suppress (J.A. 18-19), claimed possession of the premises 
searched, but he did not claim that any evidence had been 
seized either from the premises or from his person. The 
other four appellants (J.A. 20-27), on the other hand, 
claimed no interest in the premises, did not claim that any 
evidence had been seized from their persons, and did not 
claim ownership of any of the articles seized. Consequently, 
none of appellants claimed that they were “persons ag¬ 
grieved" within the meaning of Rule 41 (e) of the Federal 
Rules of Criminal Procedure, and they had no standing to 
contest the seizure. See Ilareeij and Mann v. United States. 
Xos. 11,082-11,083, affirmed January 24. 1952, eert. dm. 
April 21,1952: Borland v. United States. Xo. 11,275, affirmed 
June 19, 1952. See also the discussion of this question in 
the Government's briefs in these cases. 


11 Appellant’s reference to Schencks v. United States, 55 App. D.C. 
S4. 2 F. 2<i 185. is inapposite. That was a case in which the officers 
obtained a search warrant solely upon the basis of information, 
the reliability of which they apparently could not guarantee, and the 
accuracy of which they apparently had made no effort to check by 
personal observation. The officers had only a suspicion. They had no 
good reason, based either upon reliable information or upon per¬ 
sonal observation, to believe that a felony had probably been com¬ 
mitted when they applied for the warrant. 

Furthermore, much of the language of the Schencks opinion is 
inaccurate and lias been repudiated by the Supreme Court in Brine- 
gar v. United States, supra, 333 U.S. at 174-175. footnotes 12 and 13. 
For example, the Schencks opinion says that peace officers unfortu¬ 
nately * * * arc easily satisfied as to the guilt of an accused 

although having no leaal evidence to convict.” 55 App. D.C. at 
S5-S6 (emphasis added). The implication is. and the case is fre¬ 
quently cited for the proposition, that no warrant should issue, and 
no arrest should be made, but upon legal evidence. But it is clear 
from the Brinegar case that the rules of evidence have nothing to 
do with probable cause. The existence of probable cause is deter¬ 
mined by a totally different standard. 
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II 

Cross-examination by Defense Counsel Was Not Unduly 

Restricted 

Officer Molle, at the outset of his direct testimony, stated 
that his investigation of Washington's premises was begun 
after lie had received reliable information that the house 
was a center of gambling activities (J.A. 40-41). Defense 
counsel began his cross-examination bv having the officer 
confirm the statement that he had received his lead from a 
source which had previously given him such tips (J.A. 63). 
Then he asked where he had received the information; to 
which the officer responded that he could not recall because 
he had “talked to this person on various occasions" (J.A. 
63). Counsel then asked whether he had talked to his 
source personally or by phone; to which the officer re¬ 
plied that it had been personally (J.A. 64). The prose¬ 
cutor objected at this point that defense counsel was at¬ 
tempting to do indirectly what he could not do directly, 
namely, discover the identity of the informant (J.A. 64). 
The trial judge ruled that the identity of the informant 
was not a subject for inquiry, and that he could not see the 
relevance of the circumstances surrounding the giving of 
the information, if the identity of the informant could not 
be disclosed (J.A. 64). Defense counsel took exception 
to the ruling, stating generallv that if he could not go into 
the surrounding circumstances he had no means of deter- 
mining whether the information was actually reliable 
{supra, p. 6; R. 126). Argument is now made (Br. 12-14) 
that the court's ruling was an improper restriction of 
cross-examination. We submit that the reliability of the 
officer's information was entirely irrelevant at the trial. 

In order to put this argument in its proper setting it 
should be pointed out that the tactics of defense counsel 
at the trial led to no little confusion between the two dis¬ 
tinct issues of probable cause and guilt. The issue of prob¬ 
able cause had already been decided by Judge McGuire, 
adversely to appellants, at the pretrial hearing on the mo¬ 
tion to suppress {supra, pp. 3-4). However, at the very out¬ 
set of the trial proceedings, defense counsel promptly an- 
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flounced that appellants “will rely upon each and every 
motion heretofore considered" (J.A. 40). Consequently, 
as soon as Officer Molle took the stand as the first witness, 
the prosecutor, assuming that defense counsel’s statement 
meant that the issue of probable cause had been reopened, 
began by asking why the officer had secured a search war¬ 
rant. The officer replied that he “had information and evi¬ 
dence that it was a gambling place" (J.A. 40), and that a 
confidential reliable source had informed him of two tele¬ 
phones on the premises (J.A. 41). It will be noted that 
part of these responses represented hearsay, admissible 
to prove probable cause, but inadmissible to prove guilt. 
The officer was then asked about his first phone call, on 
April 2, 1951. He replied that a woman had answered the 
phone, and he was asked whether the information he re¬ 
ceived from her coincided with the number for the day 
(J.A. 41-42). To this question, as to all of those preced¬ 
ing it, defense counsel objected on the ground it called for 
inadmissible hearsay in answer. At this point the prose¬ 
cutor called attention to the fact that defense counsel had 
begun by renewing: his motion to suppress the evidence 
and had thus reopened the question of probable cause for 
issuance of the search warrant. But defense counsel stated 
that his purpose had been misconceived, and that he had 

onlv intended to challenge the validitv of the search war- 
• ^ • 

rant on the ground that the affidavit upon which it was 
based was insufficient on its face J- (R. 17-21.) Thereafter, 
all mention of the information obtained from the informant 
and all other hearsay was strictly withheld from the Gov¬ 
ernment's case (J.A. 42-43, 71-72). 1,1 And at the conclusion 
of all the testimony the court instructed the jury, at the re¬ 
quest of the Government, that the evidence as to the infor¬ 
mation obtained from the informant had been admitted only 
to show probable cause, and was not to be taken by them as 
evidence of guilt (R. 267). 

'-Tliis same statement was repeated at the conclusion of Officer 
Mode's direct testimony, when objection was made to the introduc¬ 
tion in evidence of the seized articles (J.A. 61-62 1 . 

13 Most of pages 71-72 of the Joint Appendix contain the redirect 
examination of Officer Molle. although not so marked in the Joint 
Appendix. 
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In the light of this record it sems to us that the effort 
to cross-examine Officer Molle as to the circumstances sur¬ 
rounding his contact with the informant was completely 
inconsistent with the position which defense counsel had 
previously taken with regard to the issue of probable cause. 
That position was—and it is the position now taken in the 
first point in appellants’ brief 14 (Br. 10-11)—that an affi¬ 
davit which states facts based upon “undisclosed unsworn 
confidential" hearsay information is insufficient on its face. 
and cannot as a matter of law establish probable cause. 
As soon as that position had been made clear the prosecutor 
abandoned all effort to develop any of the hearsay basis 
for the search warrant, and the jury were ultimately in¬ 
structed to disregard the officer's hearsay information in 
determining the issue of guilt. How then were the circum¬ 
stances surrounding the giving of the information rele¬ 
vant ? AVe submit that they were not relevant, either to the 
issue of guilt or to that of probable cause. 

In the first place the whole matter of probable cause for 
issuance of the search warrant had no place in the case, 
since, as we have shown above (supra, p. 12), appel¬ 
lants had no standing to challenge the seizures made under 
the warrant. They failed to bring themselves within the 
scope of Rule 41 (e) by failing to state facts which would 
show them to be “aggrieved” by the seizures. It made no 
difference, therefore, what the basis for the warrant was; 
probable cause was not an issue: and the information re¬ 
ceived bv the officer was irrelevant. 


Furthermore, assuming that appellants did have stand¬ 
ing to challenge the warrant, they are in no better position. 
The giving of the information was irrelevant on the issue 
of guilt. The informant was not a witness 13 against ap¬ 
pellants, and the jury were directed to disregard what they 


14 It was also the jxisition originally taken in the motions to sup¬ 
press (J.A. 1S-27I. 

1:1 The case upon which appellants rely. Alford v. United States. 
2S2 U.S. 6S7. is inapposite. In that case the defense was precluded 
from cross-examining a Government witness as to his address, the 
purpose of the question being to discredit the witness by showing 
that he was in jail. 
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had heard of his tip to the officer in weighing the evidence 
against appellants. And the giving of the information 
was irrelevant on the issue of probable cause. After re¬ 
ceiving the information, the officer checked it by making 
phone calls which were answered in such a manner as to 
give him probable cause to believe that the premises con¬ 
tained a numbers headquarters. Consequently, the source 
of his information was unimportant to the defense. Me- 
Quaid v. United States. Xo. 11.239, affirmed August 7. 1952. 


Moreover, appellants had from the outset taken the posi¬ 
tion that the warrant was invalid because the affidavit was 
insufficient on its faee. In their motions to suppress, again 
early in Officer Mode's testimony, and again at the con¬ 
clusion of his direct testimony, they had assured the trial 
court that this was their position. By so doing they suc¬ 
ceeded in preventing the Government from presenting to 
the trial court its evidence of probable cause, and the jury 
were instructed to disregard that portion which had been 
admitted. How, then, could the source of the information 
be of any moment ? 

It is urged that there is nothing in the record to show 
that the information had not come from some “tainted” 
source, such as wire tapping. On the other hand, there is 
nothing in the record to indicate that appellants contended 
it had come from such a source. Appellants gave no in¬ 
dication to the trial judge that this was the basis for the 
cross-examination. After the trial judge had said that 
he could not see the relevance of the circumstances surround¬ 
ing the giving of the information, defense counsel simply 
said that he could not determine whether the information 
was reliable unless he could proceed in this manner {supra. 
p. — ). All appellants were trying to do was to learn by in¬ 
direction the identity of the informant. It is settled that 
they are not entitled to this unless it is essential to their 
case. Seher v. United States. 305 V.S. 251; United States 
v. Sehneidmnan. 104 F. Supp. 405 (S. D. Cal.). Here there 
was no showing of essentiality. 
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III 

The Trial Court Correctly Permitted the Officers. Who Were 
Qualified as Expert Witnesses, to Descril>e the Seized Ar¬ 
ticles as Gambling Paraphernalia 

Appellants contend (Br. 14-15) that it was error to per¬ 
mit the officers to describe the seized materials as gambling 
paraphernalia. The officers were qualified at great length 
throughout the record as expert witnesses with reference 
to the numbers racket (supra, pp. 5, G). They obviously 
could state whether, in their opinion, certain pieces of paper 
were numbers slips or horse bet slips, and whether certain 
other articles were commonly used in the promotion of a 
lotterv. See United States v. King. 20 D.C. 404. Thev 
were not asked to express an opinion on the “exact ulti¬ 
mate issues” before the jury, i.e., whether appellants were 
guilty of operating a lottery, and whether they were guilty 
of possession of numbers slips. 


IV 

The Evidence was Sufficient to Support the Verdict Against 

Washington 

Appellant Washington contends (Br. 15-23) that the 
evidence was insufficient to convict him. Washington as¬ 
serted in his motion to suppress that he “was lawfully 
possessed” of the premises (J.A. IS). When the officers 
came to the door thev rang the bell and then knocked 
(supra, pp. 4-5). They got no answer, but they heard 
the sound of many footsteps on the second floor and after 
fifteen or twenty seconds they broke in (supra, p. 10). 
There thev met Washington, who, when he saw that thev in- 
tended to search the house, said, “The stuff is upstairs” 
(supra, p. 5). Upstairs they found a room in which 
there were two telephones, a table on which there was a 
large amount of money, a quantity of numbers slips and 
horse race bet slips, a scratch sheet, a run-down tape, and 
several adding machines (supra, pp. 5, 7). Eight boxes 
of coin wrappers were found in a closet (supra, p. 5). 



IS 


Washington claimed that the money was his 16 (supra, p. 
6). The other four appellants were discovered in a 
room at the hack of the second floor into which one of the 
officers, who was stationed at the back of the premises, had 
seen them run when the other officers knocked on the front 
door (supra, p. 0). During the half-hour the officers 
spent on the second floor one or other of the two phones 
rang almost every fifteen seconds (supra, p. 6). After 
the officers had discovered the articles in the room on the 
second floor, they searched Washington himself (supra. 
p. 5). On his person they found over $600 and various 
pieces of paper containing: lists of names, telephone num¬ 
bers, and amounts of money (supra, p. 5). 

We submit that Washington's possession was actual, not 
constructive. Actual possession occurs when the property 
is in a person's immediate power or control. Constructive 
possession, an elusive concept at best, 17 is, properly speak¬ 
ing, that possession, if it can be so called, which the law 
annexes to title. Thus, in Mount Tivy Winery v. Lewis, 
134 F. lid 120 (O.A. 9). a bank was held to have construc¬ 
tive possession of about 500,000 gallons of fortified wine 
stored in a warehouse, because the bank held the ware¬ 
house receipts. And in Kendrick v. Watkins, 121 F. 2d 2S7 
(C.A. 4), a bankrupt living in his home was said to have 
actual possession of the furniture therein, whereas the 
bankruptcy court had constructive possession of the same 
furniture. ls See also The Brig Ann. 9 Crancli 2S9, 13 U.S. 
289. It would certainly be unreasonable to hold a judge or 
a referee guilty because numbers slips were found concealed 
in a bankrupt's innerspring mattress. But if appellants' 
extension of the concept of constructive possession were 
to be adopted, neither could the bankrupt be convicted. In 


1C There was approximately S2000 on the table and on Washing¬ 
ton’s person ( supra . p. 5). 

17 See general discussions of the distinction. 42 Am. Jur. 219-221, 
and 73 ChJ.S. 196-204. 

ls The cases relied upon by appellants, Russo v. United States. 123 
F. 2d 420 I C.A. 3»: and United States v. Wainer, 170 F. 2d 603 
(C.A. 7), are of this type. 
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other words, one never has actual possession of anything 
unless he has a good tight grasp on it. The basic difficulty 
with appellants’ argument is that it refuses to accept any 
type of inferential proof and demands that all evidence be 
strictly demonstrative. 

We respectfully submit that the evidence manifestly goes 
beyond mere presence at the scene, and is sufficient to justify 
the conclusion that "Washington was guilty, not only of 
possession of gambling paraphernalia, but also of opera¬ 
tion of a lotterv. Furthermore, contrarv to his contention, 
there was evidence of operation over and above that which 
was necessary to convict him on the possession count. For 
possession the Government needed to prove no more than 
his connection with the slips. For operation it obviously 
proved that appellants were running a going concern. 

V 

The Evidence was Sufficient to Support the Conviction of Mc- 
Knight, King, and the Other Two Appellants 

The other appellants contend (Br. 23-27) that there was 
no evidence to connect them with the lottery other than 
their mere presence, and that this is insufficient for con¬ 
viction. But there was much more than this. The appear¬ 
ance of the room on the second floor, with four adding ma¬ 
chines, quantities of slips, and two phones ringing con¬ 
stantly, made it obvious that Washington was not the whole 
show. Furthermore, others than Washington were an¬ 
swering the phones since he had to be summoned when 
the officer asked for him; and on at least one occasion the 
phone was answered by a woman. When the officers de¬ 
manded admittance they heard hurrying footsteps on the 
second floor, and one of them saw the other four appellants 
run ot the back of the second floor. The woman, Wallace, 
was found hiding in a small closet. Two run-down tapes 
were found in the pocket of McKnight’s coat. On the per¬ 
son of Turner and in the pockets of his coat the officers 
discovered over $300, a large amount of it being change. 
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We respectfully submit that this evidence was ample 
to justify conviction under this Court's ruling in Beard v. 
United States . 65 App. D.O. 231, 237-23S, 84 F. 2d 827, cert, 
den. 298 F.S. 655. 

CONCLUSION 


It is respectfully submitted that the conviction should 
be affirmed. 


Charles M. I relax. 


United States Attorney. 


Frederick G. Smithson, 
Joseph M. Howard, 
Assistant United States Attorneys. 


A U 5 GCVtNNMENT MINTING OPFICC 1332 


230(44 


470 




PETITION FOR REHEARING 


United States Court of Appeals 

For thf. District of Columbia Circuit. 


Xos. 11330, 11331, 11332, 11333, 11334 


Othello Washington. Ralph W. McKnight, Loretta J. 
Wallace. Charles F. King. .James H. Turner. 

A ppellants, 


v. 

United States of America, Appellee 


Appeals from Ihe United Stales District Court 
For the District of Columbia ‘ 


Curtis P. Mitchell 
B. Dabney Fox 

Attorneys for Appellants, 
1901 Eleventh Street, X. W. 
Washington, D. C. 

William Beasley Harris 
Frank D. Reeves 
Washington, D. C. 

Of Counsel 


Psr^s or Pvto* S Adams, WASsnrcioir, D. C. 




TABLE OF CONTEXTS 

Page 

Jurisdictional Statement. 1 

Statement of Case. 2 

Statement of Points. 2 

Petition for Rehearing. 4 

Brief in support of Petition for Rehearing. 6 

TABLE OF CASES 

Agnello v. United States, 2G9 U.S. 35. 11 

Brinegar v. United States, 33S U.S. 160. 2, 4, 6, 7 

Carroll v. United States, 267 U.S. 132. 6, 7, S 

Jeffers v. United States, — U.S. —, 96 L. Ed. 53, 1ST 

F. 2d 49S . 4,12 

McCarthy v. DeAemit, 99 Pa. St. 63. 6 

McDonald v. United States, 335 Nos. 441. 4,11,12 

Mills v. United States, — U.S. App. D.C. —, 196 F. 2d 

600 . 4,8 

Schencks v. United States, 55 U.S. App. D.C. —, 2 F. 

2d, 185. 4, 9 















United States Court of Appeals 

For the District oe Columbia Circuit. 


Xos. 11330, 11331, 11332, 11333, 11334 


Othello Washington. Ralph W. McKnight, Loretta J. 
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v. 

United States of America, Appellee 
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JURISDICTIONAL STATEMENT 

The jurisdiction of this Honorable Court is founded on 
Title 28, Section 1291, et soq, of the United States Code, 
Public Law 72: Act of May 24, 1949, Slst Confess and 
Rule 37 of the Federal Rules of Criminal Procedure. This 
petition for rehearing is filed under Rule 26 of the General 
Rules of the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit, effective February 1, 1941, as 
amended to April 15, 1952. 



STATEMENT OF THE CASE 


Petitioners adopt the statement of facts set out at pages, 
2, 3, 4, 5 and 6 of appellant's brief and incorporate same 
herein by reference as a part of this brief in the interest 
of brevity. 


STATEMENT OF POINTS 

(1) The Court erred in holding that there was probable 
cause for the issuance of the search warrant and misapplied 
Brine gar v. United States . 33S U. S. 160 (1949) 

(2) The Court erred in holding that the petitioners Mc- 
Kniglit, Wallace, King and Turner were without standing 
to challenge the validity of the search warrant. 
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Othello Washington, Ralph W. McKnight, Loretta J. 
Wallace, Charles F. King, James H. Turner, 

Appellants, 

v. 


United States of America, Appellee 


PETITION FOR REHEARING 

A rehearing’ of this case is respectfully prayed by the 
appellants. 

1. The opinion and judgment of this Court (Bazelon, 
Fahy and Washington, J.J.J.) handed down on January 
15, 1953, holds that there is probable cause for the issuance 
of a search warrant uj>on the affidavit of a police officer 
who received his information from a person, whom he 
stated in the past had given reliable information, that a 
numbers business was being conducted over certain tele¬ 
phones; that he investigated and found these telephones 
listed for the premises named; that he received informa¬ 
tion, from the same source, that these premises were the 
headquarters of Washington, known as “Wash”, and one 
Grear: and that he knew these men as numbers operators. 
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The officer also swore that on four successive days and on 
two occasions thereafter, lie telephoned these premises and 
inquired, “Do you have the first number yet?” and “What 
do you have for the first one?", and received in response 
numbers which he verified to be the “numbers” for the 
daw The officer further swore that during two of these 
telephone conversations, he asked to speak to “Wash” and 
each time someone answering to that name was summoned 
to the telephone. The opinion further holds that all of the 
appellants except Washington are without standing to chal¬ 
lenge the validity of the search warrant because they made 
“no claim to ownership or possession of tlie property seized 
by police, or to an interest in the premises searched.” 

The opinion seems strongly to indicate that it is bottomed 
upon Brinegar v. United States. 33S U. S. 160, 175-6 (1949), 

and Mills v. United States. U. S. App. D. C. -, 196 F. 

2d 600 (1952), cert. denied. 344 U.S. S26 (1952); and it is 
suggested we believe, that insofar as Sellencl's v. United 
States , 55 App. D. C. S4, 2 F. 2d 1S5 (1924) concerns itself 
with “probable cause” that it has been overruled by 
Brmegar v. United States, supra 

The appellants submit that these holdings are sharply 
contrary to the established law in this jurisdiction and in 
the United States in passing upon motions to suppress evi¬ 
dence illegally and wrongfully obtained. The appellants 
further submit that this decision is decidedly erroneous 
and that it will seriously interfere with the proper admin¬ 
istration of justice and the criminal laws of the United 
States in the District of Columbia: and '(2) that it is a mis¬ 
application of Brinegar v. United States, supra, and Jeffers 

v. United States -U. S. App. D. C. -, F. 2d-, 

affirmed United States v. Jeffers , -U. S. -, 96 

L. Ed. 53 (1951): and (3) that the appellants other than 
Washington have standing to challenge the validity of the 
search warrant. Upon the theory of McDonald v. United 
States , 335 U. S. 451, 456. 
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Appellants submit that holdings of such significance and 
impact upon the administration of justice in the United 
States warrant a rehearing before they go into effect. 

Appellants pray that this Honorable Court grant a re¬ 
hearing and upon a rehearing and further consideration 
hereof that the judgment entered herein on January 15, 
1953, be reversed and entered in favor of the appellants 
for the grounds set forth in this petition and the brief in 
support thereof. 

As counsel for appellants, we hereby certify that the fore¬ 
going Petition for Rehearing and accompanying brief in 
support thereof, is presented in good faith and not for 
purpose of delay. 


Respectfully submitted, 

B. Dabney Fox 
Curtis P. Mitchell 
Attorney for appellants 
1901 Eleventh Street, N. W. 
Washington 1, D. C. 

ADams 4-3233 
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BRIEF IN SUPPORT OF PETITION FOR REHEARING 

I. The Court Erred in Holding Thai There Was Probable Cause 
for the Issuance of the Search Warrants and Misapplied 
Brinegar v. United States, 338 U. S. 160 (1949). 

“ ‘The substance of all the definitions’ of probable 
cause ‘is a reasonable ground for belief of guilt.' Mc¬ 
Carthy v. De Annit, 99 Pa. St. 63. 69, quoted with ap¬ 
proval in the Carroll opinion. *267 U.S. at 161 . . . Since 
Marshall's time, at any rate, it has come to mean more 
than bare suspicion: Probable cause exists where the 
facts and circumstances within their [the officers’] 
knowledge and of which they had reasonably trust¬ 
worthy information [are] sufficient in themselves to 
warrant a man of reasonable caution in the belief that 
‘an offense has been or is being committed.’ Carroll v. 
United State*. 267, U.S. 132, 162. 

“These Ions: prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges. They also seek 
to give fair leewav for enforcing the law in the com- 
munity’s protection. Because many situations con¬ 
front officers in the course of executing their duties 
which are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their parts. But the mis¬ 
takes must bo those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The rule of probable cause is a practical, nontechnical 
conception affording the best compromise that has been 
found for accommodating these often opposing inter¬ 
ests. Requiring more would unduly hamper law en¬ 
forcement. To allow less would 1 m? to leave law-abiding 
citizens at the mercy of the officers' whim or caprice.” 1 

As is true of almost every case involving search and seiz¬ 
ure. the crucial question in the case at bar is whether there 
was probable cause for the issuance of the search warrant, 
that is, for believing that gambling activities were being 
conducted on the premises named. This Court, relying on 
Brinegar v. United State*. 33S U. S. 160, 175-6 (1949), 


i Brins gar v. Tinted States. 33S U.S. 160, 175-6 (1949). 


held that there was probable cause for the issuance of the 
search warrant. 

Appellants agree with that portion of the Brinegar case 
which holds generally that “the facts and circumstances 
within their [the officers'] knowledge and of which they had 
reasonably trustworthy information [are] sufficient in 
themselves to warrant a man of reasonable caution in the 
belief that “an offense has been or is being committed.” 
The foregoing quotation as a general definition of probable 
cause is acceptable, but a question or questions will always 
arise in its application. Here, assuming that the officers 
had reasonable trustworthy information from an informer 
as required by the Brinegar decision, what were the facts 
and circumstances within the officers’ knowledge? Surely, 
upon this record, it could only be the investigation with 
respect to the listing of the telephones at the premises 
named by the informer. The six occasions upon which he 
called the telephones was productive of nothing other than 
a first number and the summoning of some person to the 
telephone who allegedly answered to the name of “"Wash.” 

The search warrant here was issued for the search of a 
residence, whereas an automobile in the Brinegar case was 
searched without warrant. We do not read the Brinegar 
case as a tour of force on the question of probable cause. 
Rather, we read it as a reaffirmation of the principle estab¬ 
lished in Carroll v. United States. 267 IT. S. 132. which on 
its facts closely paralleled the Brinegar case. Both the 
Brinegar and Carroll cases presented the question as to 
whether a person in an automobile carrying contraband 
on a public highway was subject to arrest and to a search 
of his automobile without a warrant. There was only a 
slight factual distinction between the Brinegar and Carroll 
cases. In the Brinegar case the officers had observed the 
petitioner loading liquor into an automobile: and one of the 
officers had arrested the petitioner five months previously 
for illegally transporting liquor. In the Carroll case, the 
petitioner had offered to sell one of the officers some whis- 


s 


key, but never delivered it. Sometime later, the officer saw 
the car of Carroll or one of his confederates going east¬ 
ward from Grand Rapids. The officer [Cronewett] identi¬ 
fied the car to his fellow officer as the car of the Carroll 
boys. They chased it and lost it. Several days later the 
officers saw the [Carroll] car again, chased it and searched 
it. finding some contraband liquor, viz., Scotch whiskeys 
and gin. Thus, the facts are similar and the Carroll case 
would accordingly apply unless it was overruled. 

The point to be extracted from the Brinegar and Carroll 
decisions is that more leeway is allowed an officer with re¬ 
spect to a search of and seizure from a moving vehicle. 
In this regard. Mr. Justice Jackson, in his dissenting opin¬ 
ion, declared in the Brinegar case: 

“I dissent because I regard it as an extension of the 
Carroll case, which already has been too much taken 
by enforcement officers as blanket authority to stop and 
search cars on suspicion. 

Turning to the case at bar, the truth of such an observa¬ 
tion becomes clear. Here, the “reasonable trustworthv in- 

• » 

formation" of the officers was obtained from secret in¬ 
formers. The officers' knowledge consisted of whatever 
was gained by virtue of some telephone calls over a tele¬ 
phone number which was given by the “secret informer.” 
Officer Molle also swore that he knew 'Washington and 
Grear as men well known to him and other police officers as 
number operators. The officer had no further information 

of any kind. Unlike Mill* v. Untied States, - U. S. 

App. D.C.-, 196 F. 2d 600 (1952), which presented a 

case of hearsay plus observation of a moving vehicle, the 
instant case is one of the search of a building attached to 
realty. 

Here, the government is in the position of validating the 
search by the officers’ affidavit which (1) strengthens the 
hearsay received from the “past reliable informer” and 


-Brinegar v. United States, 33S U.S. 160. 1S3. 
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(2) pulls itself up by the officer's bootstraps by hearsay 
testimony of reputation and telephone calls. 

On page three (3) of its opinion in the case at bar, this 
Court states that the Brinegar case overruled Schencks v. 
United States , 53 U.S. App^ D. C. 84, 2 F. 2d 185 (1924), 
which we assume, insofar as it held that “affidavits or de¬ 
positions which simply state that the affiant or deponent 
has reason to believe and does believe that a crime has 
been or is in the course of being committed ... or which 
go no further than to allege conclusions of law or of fact, 
or which set out on mere information and belief the ma¬ 
terial facts on which the right of search is based, are in¬ 
sufficient to support a search warrant, and any search war¬ 
rant issued on such affidavits or depositions is invalid.” 
Such was the case in the instant case where the warrant re¬ 
cites “That he (had reason to believe) and relies upon the 
affidavit or deposition set for at J. A. S, the facts of which 
have been discussed above. While there was some dis¬ 
cussion of this problem in the Brinegar case at page 174, 
we do not read this case (Brinegar) as expressly holding 
that probable cause for the issuance of a search warrant 
may be issued upon hearsay alone. Indeed, in the Brinegar 
case there was something more, namely, observation. In 
fact, Mr. Justice Rutledge at 338 U.S. 175 apparently rec¬ 
ognized this for he said that “The standard of proof is 
accordingly correlative to what must be proved.” Petition¬ 
ers submit that this case presents an instance in which a 
search warrant has been issued upon suspicion buttressed 
by the officer attempting to make the testimony of the offi¬ 
cer invulnerable upon the theory of a confidential and privi¬ 
leged communication. Surely, this pushes the “bootstrap 
doctrine” to its ultimate extreme. Petitioners further sub¬ 
mit that the Brinegar case did not overrule the Scheneks 
case expressly or by implication. At least the Supreme 
Court did not say so, and apparently left this problem for 
another day. 
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Undoubtedly, the officer was suspicious after receipt of 
the tip from the informer, hut not suspicious enough to 
put the premises under observation. However, suspicion, 
no matter how aroused, is not evidence. Appellants sub¬ 
mit that what was found here as probable cause has no 
facts upon which it can be based. It lacks the quality of 
proof. The inference which the officer drew does not rest 
upon supporting fact or facts, and this finds no help in 
the information gained from the informer. 

Finally, appellants submit that the Brincgar doctrine is 
inapplicable to the case at bar. Apart from the fact that 
there was an automobile in the Brincgar case and observa¬ 
tion. personal knowledge and hearsay, here we have hear- 

sav buttressed bv more hearsav. That is information from 
• • • 

an informer plus hearsay as to reputation and hearsay as 
to the identity of the people to whom the officer spoke on 
the telephone. 

In a notable opinion, filed as a dissent, in Brincgar v. 
United States, supra . Mr. Justice Jackson said: 

‘‘the right to be secure against searches and seizures 
is one of the most difficult to protect. Since the officers 
are themselves are chief invaders, there is no enforce¬ 
ment outside of court. 

“Only occasional and more flagrant abuses come to 
the attention of the courts, and then only those where 
the search and seizure yields incriminating evidence 
and the defendant is at least sufficiently compromised 
to be indicted. If the officers raid a home, an office, or 
stop and search an automobile but find nothing incrim¬ 
inating, this invasion of the personal liberty of the in¬ 
nocent too often finds no practical redress. There may 
be. and I am convinced that there are. manv unlawful 
searches of homes and automobiles of innocent people 
which turn up nothing incriminating, in which no ar¬ 
rest is made, about which courts do nothing, and about 
which we never hear." [338 U.S. 160,1S1 S. Ct. 1313] 

Courts can protect the innocent against such invas¬ 
ions only indirectly and through the medium of exclud- 
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mg evidence obtained against those who frequently are 
guilty. 


POINT II 

The Court Erred in Holding That the Petitioners McKnight. 
Wallace, King and Turner Were Without Standing to Chal¬ 
lenge the Validity of the Search Warrant. 

This Court held in its opinion at page 2. that the peti¬ 
tioners except Washington, were without standing to chal¬ 
lenge the validity of the search warrant inasmuch as they 
made “no claim of ownership or property seized by the 
police, or an interest in the premises searched ...” 

The indictment charged in Count I that all of the peti¬ 
tioners “were concerned as owners, agents, clerks, and in 
other ways, in managing, carrying on and promoting a lot¬ 
tery known as the numbers game.” J.A. 15. All of the 
petitioners were convicted on Count I of the indictment. 
J.A. 32-37. It is both difficult and strange to conceive as 
to how a person concerned as owner, agent, and clerk, and 
in other ways, in managing. carrying on and promoting a 
lottery known as a numbers game is without standing to 
challenge the validity of a search warrant. If they have 
no standing to challenge the validity of the search war¬ 
rant, it would appear that they were incorrectly charged 
and convicted. 

In McDonald v. United States. 335 U.S. 451, 456, Mr. Jus¬ 
tice Douglas declared: 

“Even though we assume without deciding that Wash¬ 
ington, who was a guest of McDonald, had no right of 
privacy that was broken when the officers searched Mc¬ 
Donald’s room without a warrant, we think that the 
denial of McDonald’s motion was error that was pre¬ 
judicial to Washington as well. In this case, unlike 
Agnello v. United States, supra (269 U. S. p. 35, 70 L 
ed 150, 46 S.Ct. 4, 51 ALR 409), the unlawfully seized 
materials were the basis of evidence used against the 
codefendant. If the property had been returned to Me- 



12 


Donald, it would not have boon available for use at the 
trial. We can only speculate as to whether other evi¬ 
dence which might have been used against Washington 
would have been equally probative."’ 

The situation in the McDonald case and the case at bar 
present parallel facts inasmuch as the offenses charged in 
both instances were violations of 22 D. C. Code, Sections 
1501 and 1502. We do not read Jeffers v. United States, 
-U.S.-, 96 L. Ed. 53, 1ST F. 2d 49S, to the con¬ 
trary. In fact, neither this Court nor the Supreme Court 
discussed this phase of the McDonald case in their Jeffers 
decision. 

“It is for these reasons that courts are concerned that 
no arrests or searches be made without warrant except 
upon probable cause, as probable cause shall be construed 
in accordance with the purpose of the Fourth Amendment, 
giving to the language of the Amendment a broad liberal 
construction in favor of the individual in order to thwart 
illegal invasion of this constitutional safeguard to the end 
that the Amendment, while it may, at times, shield the 
guilty, shall always protect the innocent”. 

Petitioners respectfully submit that the requisite proba¬ 
ble cause, for the issuance of the search warrant was lack¬ 
ing in the case at bar for the reasons set forth above. 

It is submitted that upon the basis of the record in this 
case, the theory of the government was that all of the peti¬ 
tioners were concerned as owners, agents and clerks, and 
in other ways, in managing . carrying on and promoting a 
lottery known as a numbers game . They made no conten¬ 
tion below that the petitioners were without standing and 
suggested such for the first time on appeal. In this regard, 
counsel for petitioners, after a diligent search have been 
unable to find any Supreme Court decision expressly or by 
implication overruling the McDonald case on this point. 

Counsel for petitioners, therefore, submit that the Mc¬ 
Donald case should be followed in this regard. 
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Petitioners also rely upon and pray a reconsideration of 
all the points raised in their brief which they respectfully 
submit are meritorious. 

Respectfully submitted, 

Curtis P. Mitchell 
B. Dabney Fox 
Attorneys for Petitioners 
1901 Eleventh Street, X. W. 
Washington, D. C. 

ADams 4-3233 

Of Counsel: 

William Beasley Harris 
Frank D. Reeves 
Washington, D. C. 

1901 Eleventh St., X. W. 
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the District of Columbia, United States Court House, this 
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